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The question as to the assignability of a 
frade-name under peculiar circumstances 
gave rise to a disagreement between the 
judges of the Supreme Judicial Court of 
Massachusetts in Messer v. ‘‘The Fadettes.’’ 
The facts were that one Ethel Atwood or- 
ganized and employed a band of musicians 
galled the ‘‘Fadette Ladies Orchestra,’’ and 
hired and paid the members of it. She sold 
to the plaintiff all her ‘‘right, title, and inter- 
est in and to the organization known as the 
‘Padette Ladies Orchestra,’ * * * to- 
gether with «ll right acquired in the estab- 
lishment, name, and trade-mark in the words 
‘Fadette Ladies Orchestra,’ ’’ and then ceased 
tohave any connection with the »company. 


The other members of the orchestra were not. 


parties to the contract, and did not agree to 
continue to play under the direction or man- 
agement of the plaintiff. At the time when 
the plaintiff brought this suit, no member of 
the original organization remained with her. 
The question was whether the plaintiff ac- 
quired a right in the trade-mark or trade- 
name which she can enforce by way of in- 
junction against the defendant corporation, 
some of the members of which were members 
ofthe original organization. The majority 
of the court thought it very clear that this 
question should be answered in the negative ; 
that so far as Ethel Atwood had any right or 
ownership in the trade-name which desig- 
tated the organization under her manage- 
ment, it was personal to herself, depending 
upon her personal reputation and skill and it 
Was not assignable, that the other musicians 
employed by her could not by her contract of 
sale, be put in the control of any other per- 
son and there was nothing in her relation to 
them that she could convey. The case, says 
the court, is not like those in which there is 
asale of fixed property and a local business 
which the name belongs and whose princi- 
pal features remain unchanged after the sale. 
If the use by the plaintiff of the name ‘‘Fa- 
dette Ladies Orchestra,’’ concludes the court, 
Would have any influence beneficial to herself 
‘pon the public who were misled to procure 
the services of such an organization, it would 





be only to mislead and defraud them by im- 
plying that she and such musicians as she em- 
ployed were the same persons who had form- 
erly gained a good reputation under this 
name. 


From this conclusion Lathrop, J. dissented, 
in an opinion which will strike many as 
the correct view. The opinion of the major- 
ity, he says, proceeds upon the ground that 
the name adopted by Ethel Atwood for the 
orchestra organized by her was not assign- 
able, for the reason that it was personal to 
herself, and depended upon her personal 
reputation and skill. He calls attention to - 
the fact that the court below found that the 
success of the orchestra ‘‘was due to the ab- 
ility, skill, and personal supervision of said 
Atwood.’’ It follows, then, if the decision 
of the majority of the court is correct, that, 
if a business is conducted under a trade- 
name, the more the ability, skill, and per- 
sonal supervision of the owner of the busi- 
ness conduces to its success, the less is the 
trade-name assignable with the business. 
This, it is contended, is not in accordance with 
sound principles or with the authorities. The 
opinion of+the majority appears to be founded 
upon a view of the law which is sound within 
certain limitation, namely, that, where the 
trade-mark is that of the proprietor of the 
business, it cannot be sold apart from the 
business, on the ground that it means to the 
public that the personal skill of a particular 
individual is exercised in the manufacture or 
selection of the goods upon which it is used. 
So far as the cases cited in the opinion of the 
majority seem to have any pertinency, they 
are of this class. But this doctrine has no 
application where the name is sold with the 
business. Kidd v. Johnson, 100 U.S. 617; 
Warren v. Thread Co., 134 Mass. 247; Sohier 
v. Johnson, 111 Mass. 238; Cement Co. v. 
Le Page, 147 Mass. 206, 17 N. E. Rep. 304; 
Manufacturing Co. v. Noera, 158 Mass. 110, 
32 N. E. Rep. 1037; Dant v. Head, 90 Ky. 
255, 13 S. W. Rep. 1073; Morgan v. Rogers, 
26 O. G. 1113, 19 Fed. Rep. 596; Oakes 
v. Tonsmierre, 49 Fed. Rep. 447; Car- 
michel v. Latimer, 11 R. I. 395; Hall v. 
Barrows, 4 De Gex, J. & S. 150; Bury v. 
Bedford, Id. 352. In Booth v. Jarrett, 52 
How. Prac. 169, Edwin Booth mortgaged 
and leased the theater built by him in New 
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York, and which, when it was built, he called 
‘*Booth’s Theater.’’ He afterwards sought to 
restrain the lessee from the use of the name, 
on the ground that the public would be mis- 
led into believing that he was still the man- 
ager, and acted there. But the injunction was 
refused, and it was held that the name passed 
by the lease. So, the name of an‘hotel is as- 
signable. Woods v. Sands, Cox, Man. Trade- 
mark Cas. No. 467, Fed. Cas. No. 17,963. 
Names of hotels have also been frequently 
protected. See cases cited in Howard v. 
Henriques, Cox, Man. Trade-mark Cas. No. 
467, Fed. Cas. No. 108, and note. Sonames 
of newspapers. Hogg v. Kirby, Id. No .10, 
and note; and Clement v. Maddick, Id. No. 
174. ‘‘In the case at bar,’’ concludes the 
dissenting judge, ‘‘I see no reason why the 
plaintiff was not entitled to have the trade- 
name of the orchestra protected. Such a 


name is clearly, to my mind, assignable. It 
also seems to me that the defendants, being 
merely employees of the plaintiff, and of her 
predecessor in title, could not, by leaving, 
acquire the right to use the name under which 
they had before performed, or any name so 


similar as to deceive the public. It is nota 
case concerning the right of the majority of 
an association to the name, for here the name 
was invented by Atwood and the defendants 
were hired by her.”’ 








NOTES OF RECENT DECISIONS. 
ContRAcT—ATTORNEY AND CLIENT — Pus- 
Lic Poticy.—In Weber v. Shay, 46 N. E. 
Rep. 377, it was held by the Sdpreme Court 
of Ohio, that a contract by attorneys at law 
to render services to prevent the finding of 
an indictment against one accused or sus- 
pected of crime is illegal and void, without 
respect to the belief of such attorneys as to 
his guilt, and that compensation stipulated 
to be paid for such services cannot be recov- 
ered. Thecourt expressly decided that such 
a contract is illegal because of its corrupting 
tendency ; and that it should not be left to a 
jury to determine whether, in its execution, 
acts were done to contravene public morals 
or subvert the administration of justice. The 
court cited the following cases: Roll v. 
Raguet, 4 Ohio, 400; Town of Hinesburgh 
v. Sumner, 9 Vt. 23, annotated 31 Am. Dec. 





599; Shaw v. Reed, 30 Me. 105; O 

v. Dearman, 100 Pa. St. 561; Arrington 
Sneed, 18 Tex. 135; Averbeck v. Hall, 14 7 
Ky. 505 ; Crisup v. Grosslight, 79 Mich, 38), 7 
44 N. W. Rep. 621; Tool Co. v. Norris, 9 
Wall. 45; Barron v. Tucker, 53 Vt. 338; 
Ricketts v. Harvey, 106 Ind. 564,6N, & | 
Rep. 325; Schultz v. Culbertson, 46 Wig — 
313. - ‘ 





PRINCIPAL: AND SuRETY — EXTEnsIoy @ 
Notre—ConsiDERATION—RELEASE OF SURgETy, 
—It is held by the Court of Civil Appeals of ~ 
Texas in Woodall v. Streeter, reversing the” 
trial court, that an extension granted to the 
principal on a note without the consentofa _ 
surety releases the surety from liability,” 
where the note was to bear interest during” 
the extension, the promise to pay such inten” 
est being a sufficient consideration to make 
the extension binding. ‘‘It seems,’’ says the 
court in part, ‘‘that the court below rendered — 


-judgment against the sureties upon the idea 


that the extension of time to the principal, ~ 
without the knowledge or consent of the 
sureties, would not discharge the sureties, ia” 
the absence of evidence showihg affirmatively — 
and expressly that the principal obligated 
himself not to pay before the limit of the ex 
tension. This idea doubtless arose from th 

misconception of the meaning intended tobe | 
conveyed by the opinion of Chief Justice” 
Gaines in Benson v. Phillips, 87 Tex. 578 

29'S. W. Rep. 1061. That case reviews # | 
some length the authorities bearing upon the 

question of the release of the sureties wher 
an extension is granted. It is there a 
pressly held that the interest which the note” 
is to bear during the extended period isa” 
sufficient consideration for the promise to & 

tend the time of payment, and would make 

the promise legally binding. It is further” 
held that such extension, without the knowh ~ 
edge or consent of the sureties, would dit 7 
charge them from liability. It is further, it” 
effect, held that if it appears that the oblige — 
tion is not to bear interest during the & 

tended time, and that the exact amount due 

at the time of the extension only is to be cae 

culated, then there would be no consideratiol ” 
for the promise of extension, and the sureties 4 
would not be discharged. We think te) 
court erred in its deduction and conclusion § 
fact from the evidence that the principal did = 
not obligate himself not to pay before the 7 
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time of the deferred payment. If, by the 
terms of the contract, it is reasonably clear 
that the note was to bear interest during the 
time of the extension, then the holder of the 
note would be bound by his obligation to ex- 
tend. He being bound, the payor would 
likewise be bound by the time of payment, 
as fixed in the contract of extension. The 
note itself was made payable upon a fixed 
date. The effect of the contract was to 
change that date, and fix it further off in the 
future. No other part of the contract was 





ConsTITUTIONAL Law — Dur Procress—Es- 
cAPED CRIMINAL—DISMISSAL OF APPEAL.—In 
Allen v. State of Georgia, 17 S. C. Rep. 524, 


decided by the Supreme Court of the United 


States it was held that when a criminal con- 
yicted by a State court escapes, and becomes 
a fugitive, pending his appeal to the State 
supreme court, it is competent for that court 
to order the dismissal of the appeal unless 
he shall within sixty days surrender himself 
or be recaptured. The dismissal of the ap- 
peal at the end of the sixty days is not a de- 
nial of due process of law. The court said 
in part: 


In civil cases it has been the universal practice to 
dismiss the case whenever it became apparent that 
there was no real dispute remaining between the 
plaintiff and the defendant, or that the case had been 
settled or otherwise disposed of by agreement of the 
parties, and there was no actual controversy pending. 
Lord y. Veazie,8 How. 251; Gaines v. Hennen, 24 
How. 553, 628; Cleveland v. Chamberlain, 1 Black, 
419; Paper Co. v. Heft,8 Wall. 383; Dakota Co. v. 
Glidden, 113 U. S. 222, 5 Sup. Ct. Rep. 428; Little v. 
Bowers, 134 U. S. 547, 10 Sup. Ct. Rep. 620; California 
v.San Pablo & T. R. Co., 149 U.S. 308,13 Sup. Ct. 
Rep. 876. 

We know at present of no reason why the same 
course may not be taken in criminal cases if the laws 
of the State or the practice of its courts authorize it. 
To justify any interference upon our part, it is neces- 
sary to show that the course pursued has deprived, 
or will deprive, the plaintiff in error of his life, lib- 
erty, or property without due process of law. With- 
out attempting to define exactly in what due process 
of law consists, it is sufficient to say that, if the su- 
Preme court of a State has acted in consonance with 
the constitutional laws of a State and its own pro- 
cedure, it could only be in very exceptional circum- 
stances that this court would feel justified in saying 
that there had been a failure of due legal process. 
We might ourselves have pursued a different course 
in this case, but that is not the test. The plaintiff in 
error must have been deprived of one of those funda- 
mental rights, the observance of which is indispens- 
able to the liberty of the citizen, to justify our inter- 
ference. 

We cannot say that the dismissal of a writ of error 
is not justified by the abandonment of his case by the 





plaintiff in the writ. By escaping from legal custody, 
he has, by the law of most, if not all, of the States, 
committed a distinct criminal offense; and it seems 
but alight punishment for such offense to hold that 
he has thereby abandoned his right to prosecute a 
writ of error, sued out to review his conviction; 
otherwise he is put in a position of saying to the 
court: “Sustain my writ, and I will surrender my- 
self, and take my chances upon a second trial; deny 
me a new trial, and I will leave the State, or forever 
remain in hiding.”” We consider this as practically a 
declaration of the terms upon which he is willing to 
surrender, and a contempt of its authority, to which 
no court is bound to submit. It is much more be- 
coming to its dignity that the court should prescribe 
the conditions upon which an escaped convict should 
be permitted to appear and prosecute his writ than 
that the latter should dictate the terms upon which 
he will consent to surrender himself to its custody. 

The course pursued in this case is approved by the 
ruling of many courts in different States, and notably 
in the case of Com. v. Andrews, 97 Mass. 543, where 
the defendant escaped during the pendency of his 
case in the supreme court. It was held that, not be- 
ing present in person, he could not be heard by at 
torney; that, ifa new trial were ordered, he was not 
there to answer further; and that, ifthe exceptions 
were overruled, a sentence could not be pronounced 
or executed upon him. ‘So far as the defendant had 
any right to be heard under the constitution, he must 
be deemed to have waived it by escaping from cus- 
tody, and the failing to appear and prosecute his ex- 
ceptions in person, according to the order of court 
under which he was committed.’”’ In Sherman v. 
Com., 14 Grat. 667, upen a similar state of facts, the 
court ordered that the writ of error be dismissed, un- 
less the defendant should appear before a certain day. 
This judgment was afterwards approved in Leftwich 
v. Com., 20 Grat. 728. In the case of People v. Genet, 
59 N. Y. 80, the defendant escaped, pending the set- 
tlement of a bill of exceptions; and, the court declin- 
ing to proceed with the settlement ofthe proposed 
bill, the case was carried before the court of appeals, 
and the action of the court of oyer and terminer af- 
firmed. See, also, People v. Redinger, 55 Cal. 290; 
Wilson v. Com.,10 Bush, 526; Gresham y. State, 1 
Tex. App. 458; McGowan v. People, 104 Ill. 100; War- 
wick v. State, 73 Ala. 486; State v. Connors, 20 W. Va. 
1; State v. Wright, 832 La. Ann. 1017; Woodson v. 
State, 19 Fla. 549; Sargent v. State, 96 Ind. 63; Moore 
v. State, 44 Tex. 595; State v. Craighead, 44 La. Ann. 
968, 11 South. Rep. 629; Zardenta v. State (Tex. Cr. 
App.), 23S. W. Rep. 684; Gatliff v. State (Tex. Cr. 
App.), 28 5. W. Rep. 466. 

The course pursued in this case has also received 
the approval ofthe Supreme Court of the State of 
Georgia in several prior cases. Madden v. State, 70 
Ga. 383; Osborn vy. State, Jd. 781; Gentry v. State, 91 
Ga. 669, 17 S. E, Rep. 956. 





ScHooLts — Computsory VACCINATION OF 
CHILDREN — Power or State Boarp oF 
Heattu.—The Supreme Court of Wisconsin 
decides in State v. Burdge, 70 N. W. Rep. 
847, that in the absence of a statute making 
vaccination compulsory or a condition prec- 
edent to the right of children of proper qual- 
ifications to attend public schools, a rule by 
the State board of health which was author- 


























CENTRAL LAW JOURNAL. 








ized to take general supervision over the 
public health, and to make regulations to 
preserve it, and to guard against contagious 
diseases ; that no child shall be allowed to at- 
tend a public or private school within the 
State without presenting a certificate of vac- 
cination, cannot be sustained as an exercise 
of police power; that since the State board 
of health is merely an administrative body, 
authorizing it to make such regulations ‘‘as 
may in its judgment be necessary for the pro- 
tection of the people’ from contagious dis- 
ease, and providing that contagious diseases 
shall mean such ‘‘as the State board of health 
shall designate as contagious and dangerous 
to the public health,’’ is an unwarranted 
delegation of legislative power; and that a 
rule by the State board of health that no child 
shall be allowed to attend school in the State 
without presenting a certificate of vaccina- 
tion, made when there was no epidemic of 
smallpox in the State, and when the board 
had no reasonable apprehension that the dis- 
ease would become prevalent, or that the reg- 
ulation was necessary to preserve public 
health, was unreasonable and void. The 
following is from the opinion of the court: 


The police power of the State is relied on to sup- 
port the rule in question. This power has been de- 
fined in varying language, but of substantially the 
same generalimport. ‘All laws for the protection of 
life, limb, and health, for the quiet of the person, and 
for the security of property,” fall within the general 
police power of the government. ‘All persons and 
property are subjected to all necessary restraints and 
burdens, to secure the general comfort, health, and 
prosperity of the State;” and it has been said that “‘it 
is co-extensive with self-protection, and is not inaptly 
termed ‘the law of overruling necessity.’ It is that 
inherent and plenary power in the State which en- 
ables it to prohibit all things hurtful to the comfort 
and welfare of society.” Tied. Lim. 2-5; Cooley, 
Const. Lim. 572; Redfield, C. J., in Thorpe v. Railroad 
Co., 27 Vt. 140; Town of Lakeview v. Rose Hill Ceme- 
tery Co., 70 Ill. 192; State v. Noyes, 47 Me. 189. As 
the police power imposes restrictions and burdens 
upon the natural and private rights of individuals, it 
necessarily depends upon the law for its support; 
and, although of comprehensive and far-reaching 
character, it is subject to constitutional restrictions, 
and, in general, itis the province of the law-making 
power to determine in what cases or upon what con- 
ditions this power may be exercised. As applied to 
the present case, the relator had a right, secured by 
statutory enactment, to have his children continue to 
attend the city schools in which they were respectively 
enrolled as pupils, and they, too, had a right to so at- 
tend such schools. Whether it be called a “right” or 
“privilege” cannot be important, for in either view it 
was secured to the relator, and to his children as well, 
by the positive provisions of law, and was to be en- 
joyed upon such terms and under such conditions and 
restrictions as the law-making power, within constitu- 














tional limits, might impose. There is no statute in 
this State authorizing compulsory vaccination, nor 
any statute which requires vaccination as one of the 
conditions of the right or privilege of attending the 
public schools; and, in the absence of any such statute 
we think it cannot be maintained that the rule relied 
on is a valid exercise of the rightful powers of the 
State board of health. The State board of health igg 
creation of the statute, and has only such power as the 
statute confers. It has no common-law powers. To 
lawfully exclude the relator’s children from the city 
schools for the cause relied on required such a change 
in the existing law as the legislature alone could 
make, a change that should make vaccination of pu- 
pils compulsory, or, at, least, prescribe it as a condi. 
tion of the right or privilege of attending the public 
schools generally, or during the occurrence of certain 
emergencies, or upon the happening of certain con. 
tingencies or conditions, in respect to the prevalence 
of smallpox. The powers of the State board of health 
though quite general in terms, must be held to be 
limited to the enforcement of some statute relating to 
some particular condition or emergency in respect to 
the public health; and, although they are to be fairly 
and liberally construed, yet the statute does not, 
either expressly or by fair implication, authorize the 
board to enact a rule or regulation which would haye 
the force of alaw changing the statute in relationte 
the admission and the right of pupils of a proper 
school age to attend the public schools. 
board of health had no “legislative power,” properly 
so called, and none could be delegated to it. It is 
purely an ‘administrative body.”” The powers of the 
State government are vested in three departments,— 
the legislative to enact the laws; the executive, to ex 
ecute them; and the judicial, to declare, construe, and 
apply them. The constitution (article 4, § 1) declares 
that ‘‘the legislative power shall be vested in a senate 
and assembly.’”’ That no part of the legislative power 
can be delegated by the legislature to any other de- 
partment or body is a fundamental principle of con- 
stitutional law, essential to the integrity and main- 
tenance of the system of government established by 
the constitution, and repeatedly recognized and a 
serted by the courts. Inthe recent case of Dowling 
v. Insurance Co., 92 Wis. 63, 65 N. W. Rep. 788, we 
had occasion to examine and apply this principle to 
an attempt to delegate the power, essentially legisla 
tive, to the insurance commissioner, to prepare, &p- 
prove and adopt a so-called “standard fire, insurance 
policy,’”? the adoption of which would necessarily ef- 
fect important changes in the law of fire insurance,— 


‘a delegation of authority which would transfer bodily 


the legislative power on this subject to the insurance 
commissioner. We are satisfied that the conclusions 
there reached are correct, and sustained by numerous 
decisions of the highest courts of the country, some of 
which were there cited. 

The application of the views there expressed, is, 
we think, decisive against the validity of the rule ut 
der consideration. The language of the statute (Sanb 
& B. Ann. St. § 1409b) is very general, and goes to the 
extent of authorizing the State board of health “to 
make such rules and regulations and to take such 
measures as may, inits judgment, be necessary for 
the protection of the people from Asiatic cholera, & 
other dangerous contagious disease,” and by section 
1409d it is declared that the term “dangerous and com 
tagious diseases,” as used in the act, “shall be com 
strued and understood to mean such diseases 98 the 
State board of health shall designate as contagious 


The State’ 


and dangerous to the public health.” The provision® : 
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of the statute import and include an absolute delega- 
tion of the legislative power over the entire subject 
here involved, and this, too, without any previous 
legislative provision for compulsory vaccination, or as 
a condition of enrollment of children of proper school 
age as pupils in the public school, or of their right to 
attend such schools. Without any other legislative 
authority than the right thus conferred, the State 
board of health assumed the power to so far control 
the public schools of the State as to require “the 
proper school authorities in their respective localities 
to enforce the rule in question.”’ It cannot be doubted 
but that under appropriate general provisions of law, 
in relation to the prevention and suppression of dan- 
gerous and contagious diseases, authority may be 
conferred by the legislature upon the State board of 
health or local boards to make reasonable rules and 
regulations for carrying into effect such general pro- 
visions, which will be valid, and may be enforced ac- 
cordingly. The making of such rules and regulations 
isan administrative function, and not a legislative 
power, but there must first be some substantive pro- 
yision of law to be administered and carried into ef- 
fect. The true test and distinction whether a power 
is strictly legislative, or whether it is administrative, 
and merely relates to the execution of the statute law, 
“is between the delegation of power to make the law, 
which necessarily involves a discretion as to what it 
shall be, and conferring authority or discretion as to 
its execution, to be exercised under and in pursuance 
ofthe law.’”’ The first cannot be done. To the latter, 
no valid objection can be made. Per Ranney, J., in 
Cincinnati, W. & Z. Ry. Co. v. Commissioners of Clin- 
ton Co., 1 Ohio St. 88. The same conclusions substan- 
tially were reached in Field v. Clark, 148 U. S. 650 

681, 694, 12 Sup. Ct. Rep. 495. Where an act is clothe 

with all the forms of law, and is complete in and of 
itself, it may be provided that it shall become 
operative only upon some certain act or event, or, in 
like manner, that its operation shail be suspended; 
and the fact of such act or event, in either case, may 
be made to depend upon the ascertainment of it by 
some other department, body, or officer, which is es- 
sentially an administrative act. There need therefore 
benodelay or embarassment in such cases, as the 
legislature may easily so formulate the act as to adapt 
it,and make it operative upon any contingency or 
emergency. Locke’s Appeal, 72 Pa. St. 491-498; 
Moers v. City of Reading, 21 Pa. St. 202; Blanding v. 
Burr, 13 Cal. 358. In the present instance neither 
method or legislation was adopted, and the fatal vice 
of the rule, in our judgment, is that there was no prec- 
edent or existing ;law under whichit could be framed 
and adopted as an adjunct, or act of administrative 
authority, to effectuate its purposes and carry it into 
effect. School Directors v. Breen, 60 Ill. App. 201. 
The cases of Abeel v. Clark, 84 Cal. 226,24 Pac. Rep. 
888, and Bisse] v. Davison, 65 Conn. 188, 82 Atl. Rep. 
#48, were sustained by ample legislative authority. 
In the case of Duffield v. School Dis., 162 Pa. St. 476, 
29 Atl. Rep. 742, the authority to exclude from the 
schools those who had not been vaccinated rested 
upon an ordinance of the city, but whether there was 
precedent legislative authority does not appear. The 
making of such rules and regulations, to carry into 
effect the provisions of an act of strictly legislative 
authority, as was said in Re Griner, 16 Wis. 423, “no 
more partakes of legislative power than that discre- 
tionary authority intrusted to every department of 
the government in a variety of cases. This practice of 
giving discretionary power to other departments or 
4gencies, who were intrusted with the duty of carry- 








ing into effect some general provisions of law, had its 
origin at the adoption of the constitution, and in the 
action of the first congress under it, as the federal 
legislation abundantly shows. * * * Buta distinc- 
tion must be made of those important subjects which 
must be entirely regulated by the legislature itself 
from those of less interest in which a general provis- 
ion may be made * * * The line has not been ex- 
actly drawn which separates those important subjects 
which must be entirely regulated by the legislature it- 
self from those of less interest in which a general pro- 
vision may be made, and power given to those who 
are to act under such general provision to fill up the 
details.” It not infrequently occurs that provisions 
are found in legislative enactments which might well 
have been determined and regulated by some board 
or body having administrative powers, but it is safe 
to say, we think, that, where the provision in ques- 
tion lies strictly and solely within the domain of leg- 
islative authority, in all such cases there can be no 
delegation of the power to enactit. Our conclusion 
is that the rule under consideration could be made 
operative only as an act of legislative power, and it 
does not come within the domain of the power to 
make rules and regulations in aid or execution of 
some general statutory provision. This view is illus- 
trated by reference to certain of the general provisions 
contained in section 1409}, yet ofa sufficiently definite 
character, so that the State board of health, as an ad- 
ministrative body, might be authorized to adopt rea- 
sonable rules and regulations to carry them into 
effect. As to the matter of inspections authorized by 
the act, to ascertain the presence of the infection of 
Asiatic cholera or other dangerous and contagious 
diseases, and the power conferred on the inspector to 
enter any building, vessel, railway car, etc., as well 
as the quarantine authorized by section 1409, the 
power of the State board of health to make appropri- 
ate rules and regulations to effectuate the general 
purposes thus declared would seem to be free from 
doubt. Hurst v. Warner (Mich.), 60 N. W. Rep. 440; 
Train v. Disinfecting Co., 144 Mass. 523-531, 11 N. E. 
Rep. 929; Health Dept. v. Knell, 70 N. Y. 535. 





EasEMENT — SeRviITUDE.—In Eliason v. 
Grove, 36 Atl. Rep. 845, decided by the 
Court of Appeals of Maryland, it was held 
that where the owner of two adjoining lots 
builds a well on one lot, near the boundary 
line, for the use of the houses on each lot, 
and sells the lot on which the well is not sit- 
uated, and subsequently sells the other lot, 
and the well is openly used for more than 30 
years by the owners of both lots, and it is 
necessary for the reasonable enjoyment of 
the lot first sold, such use constitutes a serv- 
itude on the second lot. The court says: 

In the case now before us there is evidence to the 
effect that the well was, at the time Dr. Miller sold 
the lot to Dr. Delaplane’s grantor, used by the occu- 
pants of both properties as if it belonged to both, and 
that it was so used thatit could fairly be inferred 
that it was the intention and expectation of the par- 
ties that the use of it should continue after the sale. 
The quasi-easement was apparent; it was visible to 


any one going upon the premises. In addition to the 
fact that there is some evidence that at least a part of 
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the well is on the Delaplane property, there has been 
either a gate or a door on the division line since the 
houses were built by Dr. Miller. Prior to 1869 there 
was a gate in the fence, and since then a door in the 
wall of the Delaplane house, which was then extended 
along the division line. The door is where the gate 
was. There was for nearly 30 years before the de- 
fendant purchased his property an uninterrupted 
user of the gate or door, the approach to the well and 
of the well itself by the occupants of the Delaplane 
property. ‘I'he door and gate were only three or four 
feet from the pump; and, according to the testimony 
offered on behalf of the plaintiff, Dr. Delaplane and 
his heirs had always contributed toward keeping the 
well in proper condition. It was not an occasional 
use of such privileges that was required, but a daily, 
and probably, during parts of the day, almost hourly 
use of them. Nor was it ofsuch character as to sug- 
gest a mere temporary or permissive use of the well. 
The houses were originally constructed with refer- 
ence to it, and it has been used by the occupants of 
both houses from that time to the day the defendant 
obstructed the way. There was, then, evidence tend- 
ing to place it in the class of continuous and apparent 
easements. That there was some evidence that it 
was necessary for the reasonable enjoyment of the 
property purchased, we think must be conceded. 
The plaintiff testified that since the interference of 
defendant he was required to send three or four 
hundred yards for water—“about three hundred 
yards away, one-half the distance being up a steep 
hill; and that was the best and nearest supply he 
could get.” Itis not so stated, but that may be sub- 
ject tothe control of some other person. There is 
nothing in the record to suggest that there would be 
any reasonable assurance of obtaining water by dig- 
ging a well on the Delaplane property. To show that 
there was some evidence of notice to the defendant of 
the existence of the easement when he purchased, it 
is only necessary to recall some of the facts we have 
already stated. The doorin the wall, that had been 
there for 18 years, and the location of the pump, in- 
dicating that the well was partly on the other side, 
ought to at least have put him oninquiry. In Janes 
v. Jenkins, 34 Md. 1, it wassaid: ‘“‘As the wall had 
been erected, and the lights therein were plainly to 
be seen, when the appellant purchased the property 
overlooked by them, itis but rational to conclude 
that he contracted with reference to that condition of 
the property, and that the price was regulated ac- 
cerdingly.” So, in Burn v. Gallagher, 62 Md. 402, the 
notice to the defendants was through the condition of 
the alley when they purchased. The recent case of 
Ormsby v. Pinkerton, 159 Pa. St. 458, 28 Atl. Rep. 
500, presents facts very similar, although not so strong 
as those in this case, and goes very far toward sup- 
porting the position of the appellant. 








THE POWER OF A COURT OF EQUITY 
TO AUTHORIZE THE ISSUE OF RE- 
CEIVER’S CERTIFICATES. 


The power of a court of equity to authorize 
a receiver to issue receiver’s certificates, thus 
creating a new lien or mortgage upon the 
property, and to give it a priority over exist- 
ing liens, marks the extreme limit which 





courts of equity have thus far attained in the 
exercise of their extraordinary jurisdiction, ; 








The practice first grew up in actions for the a 


foreclosure of railway mortgages, the m 
ceiver appointed in the foreclosure proceed 


ings being authorized to issue debentures or 


certificates of indebtedness for the purpose 
of raising money to maintain and repair the 
road, procure materials, labor, supplies and 
rolling stock. In the opinion of Mr. High,” 
the eminent authority on receivers, a power 
so dangerous because so boundless cannot be 


sustained upon any just principles of legal 2 


reasoning. The jurisdiction is always tobe 


exercised with extreme caution and if poe — 


sible with the consent or acquiescence of the 
parties in interest. 
of jurisdiction is so well established upon an- 


thority that its existence is no longer open to _ 


question.! There is some conflict of author 
ity and the question is not yet so definitely 
settled as to be free from doubt whether 4 
court of equity has the right in any case 
other than the receivership of the property 
of a railway corporation or other quwasi-pub- 
lic corporation to authorize a receiver to is- 
sue receiver’s certificates. It has been held 
in several cases, especially in the United 
States courts that the authority grows out of 
the necessity of the situation, that railway 


corporations are organized for public pur — 


poses with power to condemn private prop 
erty and that they owe the publica duty 
which can only be discharged by the contin 
uous operation of their roads. It is insisted 
that this applies to no other case, in Seventh 
National Bank v. Shenandoah Iron Co.,? and 


in Fidelity Ins. Co. v. Shenandoah Iron Co! ~ 
Paul, Justice of Circuit Court, Western Dis: — 


trict of Virginia says: ‘‘The doctrine of 


the priority of receiver’s certificates has 


never been applied to mining or manufactur — 
ing corporations. It is owing to the quast- 
public character of such companies, confined 
to railroad corporations.’’* This view was 
also taken by Judge Gresham in the case of 
Tanner’s Loan & Trust Co. v. Grape Creek 


1 Wallace vy. Loomis, 97 U. 8. 146; Myers v. Johu® 


ton, 53 Ala. 287; Hoover v. Me. G. L. R. Co., 29 Neds | 


Eq. 4; Union Trust Co. v. Ill. Md. R. Co., 117U. & 
134; Jones on Corp. Bonds and Mort., sec. 549; High 
on Receivers, sec. 406. 

2 36 Fed. Rep. 436. 

3 42 Fed. Rep. 372. 


4 Fidelity Ins. Co. v. Shenandoah Iron Co., 42 Fed. , 


Rep. 872. 











Nevertheless this branch 














Inited 
out of 
ilway 

pur 
prop- 

duty 
yntin- 
‘isted 





P Vou. 44 





CENTRAL LAW JOURNAL. 345 








Coal Co.,° decided in 1892. In the opinion 
be says: ‘‘In the exercise of this excep- 
tional and extraordinary jurisdition courts 
have entered orders making receiver’s cer- 
tificates first liens upon mortgaged property. 
This has been done however on grounds not 
applicable to mortgages executed by private 
corporations. A railroad corporation is a 
quasi-public institution charged with the 
duty of operating its roads as a public bigh- 
way. Private corporations owe no duty to 
the public and their continued operation is 
nota matter of public concern. Itis only 
against railroad mortgages that the Supreme 
Court of the United States has sustained or- 
ders giving priority to receiver’s certificates, 
and as already stated then only on principles 
having no application to a mortgage executed 
by a private corporation owing no duty to 
the public.’’® In Wood v. Trust Co.’ the 
court said: ‘‘The doctrine of Fosdick v. 
Scholl has never yet been applied in any case 
except that of a railroad. The case lays 
great emphasis on the consideration that a 
railroad is a peculiar property of a public na- 
ture and discharges a great public work. 
There is a broad distinction between such a 
case and that of a purely private concern. 
We do not undertake to decide the question 
here but only point it out.’’ In Kneeland v. 
Trust Co.* the court said: ‘‘If at the in- 
stance of any party rightfully entitled 
thereto, a court should appoint a receiver of 
property, the same being a railroad property 
and therefore under an obligation to the 
public of continued operation, it, in the ad- 
ministration of such receivership might right- 
fully contract debts necessary for the opera- 
tion of the road, either for labor supplies or 
rentals and make such expenses a prior lien 
on the property itself.’’ 

In the language above quoted there is a 
plain implication that the limited powers that 
courts may exercise in displacing the liens of 
tailroad mortgages should not and cannot 


be extended to mortgages executed by pri- 


vate corporations. Extensive as are the 


5 Tanner’s Loan & Trust Co. v. Grape Creek Coal 
Co., 50 Fed. Rep. 481, and cases cited. 

6 Fosdick v. Scholl, 99 U. S. 823; Barton v. Barbour, 
104 U. S. 126; Mittleburg v. Railroad Co.,117 U. S. 
434; Wood v. Trust Co., 120 U. 8. 421; Kneeland v. 
Trust Co., 186 U. S. 89; Morgan’s Co. v. Texas Cent. 
Ry. Co., 187 U. S. 171. 

7120 U. S. 484. 
3136 U.S. 89. 








powers of courts of equity they do not au- 
thorize a chanceller to thus impair the force 
of solemn obligation and destroy vested 
rights. Instead of displacing mortgages and 
other liens upon the property of private cor- 
porations and natural persons, it is the duty 
of the courts to uphold and enforce them 
against all subsequent incumbrances. It 
would be dangerous to extend the power 
which has been recently exercised over rail- 
road mortgages (sometimes with unwar- 
ranted freedom) on account of their peculiar 
nature, to all mortgages. The power does 
not exist and the application is:denied.’’ In 
Fidelity Ins. Trust and Safe Deposit Co. v. 
Roanoke Iron Co.,® the court said: ‘*We 
cannot deduce from these reasons for exer- 
cising the extraordinary power of a court of 
equity in dealing with the interests of a rail- 
way company any authority for the court to 
deal in the same way with a private corpora- 
tion. The public has no interest in its exist- 
ence or continuance other than that which 
may accrue to the people of the particular 
locality in which a mill, factory or furnace 
may be established. This is too vague and 
indefinite to be subject to the care and pro- 
tection of a court of equity. The question 
has yet to come before the Supreme Court of 
the United States for direct and final decis- 
ion.’? In Jerome v. McCarter,” the receiv- 
er’s certificates were issued for the distinct 
purpose of preserving the property and fran- 
chise of the company. So imperative was 
the necessity that the lien creditors, all of 
whom were in thejcourt, made no objection to 
the issuing of the certificates. The lands 
granted by an act of congress and covered 
by a mortgage reverted to the United States 
unless the ship canal should be finished with- 
in a fixed period, and the period was passing 
away and the certificates were issued in order 
to complete the canal and save property. The 
same position is taken by the court in Kent 
v. Iron Co." The court is clearly of the 
opinion that it has no power to authorize a 
receiver of a private corporation to issue cer- 
tificates to be a paramount lien for the pur- 
pose of carrying on the business of an in- 
solvent corporation when all the lien credit- 
ors do not consent thereto, unless it be 
9 68 Fed. Rep. 3238. 
10 94 U. S. 734. 


11 Kent v. L. S. Ship-Canal Ry. & Iron Co., 144 U. 
S. 75. 
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necessary to do so in order to preserve the 
existence of the corporation property and its 
franchises. Such is not the condition in this 
case and the prayer of the petition is denied. 
In Raht v. Atwill,"? Andrews, J., says: ‘‘The 
act of the court in taking charge of property 
through a receiver is attended with certain 
necessary expenses of its care and custody. 
It is claimed that the money advanced in this 
case to protect the property created a debt 
which may be preferred to the claims of the 
bondholders. We are of a contrary opinion. 
We have not lost sight of the recent very im- 
portant cases decided in the Supreme Court 
of the United States involving the question 
of the power which may be vested by the 
court in receivers of insolvent railroad cor- 
porations and the right of the court to pro- 
vide for the payment of certain debts con- 
tracted before or after the appointment of a 
receiver, out of the income, and if that is in- 
adequate, out of the corpus of the property. 
It will be found in examining these cases that 
the jurisdiction asserted by the court is 
largely based upon the public character of 
railroad corporations, the peculiar character 
and terms of railroad mortgages and upon 
other special grounds not applicable to ordi- 
nary private corporations. It would be un- 
wise we think to extend the power of the 
court in dealing with property in the 
hands of receivers to the practical sub- 
version or distinction of vested interests. 
It is best for all that the integrity of con- 
tracts should be strictly guarded and main- 
tained and that a rigid rather than a liberal 
construction of the power of the court to sub- 
ject property in the hands of receivers to 
charges to the prejudice of creditors should 
be adopted.’’ Though in nearly all of the 
above cited cases the issue of receiver’s certi- 
ficates is justified only upon the ground of 
the public nature of the corporation there 
may be grave doubt whether it affords a solid 
foundation for the doctrine. It is not clearly 
seen that the courts have the power to ap- 
propriate the property subject to a mortgage 
in the interest of the public or to impair the 
mortgagees’ security and obligation of their 
contract in order to discharge a duty the 
mortgagor owes the public. But when the 
court has taken the control of the property 
from the owners and has placed it in the 


12 106 N. Y. 423. 





hands of its receiver it is its duty so to dj* 
rect the management as to preserve its value 
for the benefit of all parties in interest. This 
may often be best accomplished by a con- 
tinuation of the business although such con 
tinued operation may involve the danger of 
some loss. To the exercise of such author 
ity it may be necessary that the court should 
have the right to make the expense charge 
able upon the corpus of the property in the 
event the income may not prove sufficient to 
pay the expense. The conduct of a business 
that has proved insolvent is not likely to 
yield a net income and if creditors of the re- 
ceiver could only look to such revenues for 
the satisfaction of their claims he would be 
unable to obtain credit, and the operation of 
the works would be impracticable. It has 
been held that the expense of administering 
and preserving the property is to be charged 
first upon the income, and if that be not 
sufficient, then upon the property itself or its 
proceeds upon sale.” In Ellis v. Vernon & 
Co. almost the only case squarely holding 
that a court of equity has power to author- 
ize the issue of receiver’s certificates by 
receivers of private corporations generally 
the court says: ‘‘While the circumstances 
which justify the appointment of a receiver, 
with authority to incur indebtedness in 
order to keep the property and _ business 
a ‘going concern’ until the rights of all 
the parties can be adjusted and effected, do 
not ordinarily arise except in cases of rail- 
way corporations no reason is seen why the 
same rules should not apply to other cases 
under like circumstances. If the public have 
an interest in the operation of a railroad so 
have they in a waterworks constructed for the 
purpose of supplying water to the inhabitants. 
of acity. So also if the property of a water 
company be placed in the hands of a receiver 
it may be best preserved by continuing the 
operation of its works so as to maintain it 
going concern. It is true that precedents for 
the exercise of this extraordinary power ale 
rare, except in cases of the property of rail- 
road corporations, but it does not follow that 
the authority does not exist in other cases 
when the same conditions call for its exercise. 
In the case of a ship-building company in the 


18 Myers v. Johnstone, 53 Ala. 237; Mclane ¥. BY» 
66 Cal. 606. 
14 86 Tex. 109. 
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eoorts of Pennsylvania,” a receiver was ap 
pointed and authorized to issue certificates to 
complete certain unfinished vessels. The 
certificates were held valid and a primary 
charge upon the general funds in the hands 
of the receiver.’’ It would seem from a re- 
view of the cases that the federal courts gen- 
erally hold that the power is limited to cases 
of railway or at least quasi-public corpora- 
tions unless all the lien-holders consent and 
the preservation of the corporate property 
and franchises require it; but with the pre- 
sent tendency to enlarge the scope and 
powers of courts of equity it is possible that 
the doctrine will be extended to cases of 
private corporations where the rights of all 
parties in interest will be best subserved by 
keeping the business a going concern. 
Cuaries A. Harpy. 


ls Appeal of Meaffle, 12 Atl. Rep. 271. 








BREACH OF CONTRACT—DAMAGES. 
McCAA v. ELAM DRUG CO. 


Supreme Court of Alabama, February 4, 1897. 


1. Where a vendor agreed to furnish paints and oils 
suitable for painting a house, and the articles were 
delivered andgused fand paid for, and the purchaser 
did not detect that they did not correspond with the 
articles agreed to be furnished, he may sue for breach 
of contract. 

2. In an action for breach of contract to deliver 
paints of acbaracter suitable for painting a house, 
damages arising from a change of color in the paint 
shortly after use, and from the gumming character of 
the paint, whereby the blinds of the house are ruined, 
are not too remote. 


COLEMAN, J.: The plaintiff (appellant) pur- 
chased paints and oils from the defendant drug 
company, a dealer in such articles of merchan- 
dise, to be used by her in painting her dwelling 
house, the defendant knowing the use for which 
said articles were purchased. The articles were 
delivered to plaintiff, paid for, and used. After- 
wards the plaintiff discovered, as averred, that 
the paints and oils were worthless, and proved an. 
injury to the building, instead of a benefit. She 
sued to recover damages, claiming, as special 
damages, the purchase money paid for the oils 
and paints, the amount paid to workmen for 
painting the house, and damage done to the 
building by reason of the inferior material. The 
liability of the defendant, as set up in the com- 
Plaint, was raised by demurrer. There is no 
averment in either count of the complaint that 
the defendant manufactured the articles sold, or 
perpetrated a fraud in the sale of the articles or 





knew that they were unsuitable for the purpose 
for which they were intended. There is an aver- 
ment that the defendant was a dealer in paints 
and oils, and knew the purposes for which they 
were purchased, and ‘‘undertook and agreed to 
supply suitable paints and oils,’’ which it failed to 
do. There is also an averment that plaintiff did 
not know before use the quality of the materials 
purchased, that it was impracticable to discover 
the quality, and she relied upon the judgment 
and skill of the defendant to furnish suitable arti- 
cles for painting her building. In one count it is 
averred that defendant ‘‘undertook and agreed to 
supply ‘pure linseed oil,’ and that the oil fur- 
nished was not pure linseed oil.”” The complaint 
nowhere avers an express warranty as to the 
quality of the articles purchased, nor any dis- 
tinct affirmation or representation of the quality 
of the paints and oils. 

The cause of action is based upon the averment 
that the quality was inferior to that the defendant 
undertook and agreed to supply to plaintiff, and 
that they were unsuitable for the purposes in- 
tended. The liability of the defendant depends 
upon two questions. The first is whether a ven- 
dor who is a dealer in certain articles of mer- 
chandise, by virtue of the fact that he is a dealer, 
is held to an implied warranty of the quality of 
the article sold, when he knows the purposes for 
which it is intended, and the purchaser relies 
upon his judgment and skill; and, if not, does the 
common-law doctrine of ‘‘caveat emptor’’ apply 
to a purchaser who fails to exact an express war- 
ranty, but relies upon the agreement of the ven- 
dor, to supply articles suitable for certain pur- 
poses for which he knows they are purchased, 
under the facts averred in the complaint? Upon 
this last proposition we think it clear that, where 
a vendor agrees to furnish articles of a certain 
kind and quality, the purchaser may refuse to re- 
ceive and pay for any which do not correspond 
with those agreed to be furnished; but if he act- 
ually receives them, and uses them, so that they 
cannot be returned, there being no express war- 
ranty, will the law imply a warranty, or allow 
the purchaser, after using them, to repudiate the 
contract? Action for breach of covenant is not 
an avoidance of the contract, and the suit is main- 
tainable only upon the ground that it is founded 
upon the breach of a valid contract. The rule of 
the civil law is ‘‘caveat venditor,’’ while that of 
the common law is *‘caveat emptor.’? Under the 
civil law, unless the seller stipulated against a 
warranty, he was bound by an implied warranty 
of the quality of the article sold. Under the com- 
mon law, to hold aseller bound for the quality 
of the goods sold, it was necessary to require of 
him a warranty. It is much easier toapply the 
doctrine of the civil law as construed by the 
courts than that of the common law as inter- 
preted and applied in many courts, both in the 
United States and England. A very extended 
discussion, with many citations, may be found in 
10 Am. & Eng. Enc. Law, under subject of ‘‘Im- 
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plied Warranty,’’ and in volume 28 of same work, 
under subject of ‘‘Warranty”’ generally. In the 
case of Barnett v. Stanton, 2 Ala. 181, it was de- 
clared that a purchaser cannot recover for a de- 
fect in the quality of the property sold, except 
under special circumstances, unless he show the 
seller warranted the thing sdld, or concealed or 
fraudulently represented its qualities. This prin- 
ciple was reaffirmed in Armstrong v. Bufford, 51 
Ala. 410, and in the case of Farrow v. Andrews, 
69 Ala. 96, it was declared ‘‘that, in the sale of 
guano by one who was not shown to be a manu- 
facturer, there was no implied warranty that it 
was reasonably adapted to the purposes for which 
it was purchased. In such a sale, like that of any 
other merchandise, the law exacts from the seller 
only good faith and fair dealing.”’ It is fairly in- 
ferable from the facts of the case as reported that 
the plaintiffs were dealers. There is an entire 
absence of evidence reported in the case to show 
that the purchaser informed the seller of the pur- 
poses for which the goods were intended. In 
Perry v. Johnston, 59 Ala. 648, the law is stated 
as follows: ‘It is doubtless true, as a general 
rule, that on a sale of an existing thing, which 
is present and open to the inspection and 
examination of the purchaser, there is no 
implied warranty of its fitness for any 
particular use. [Citing Deming v. Foster, 42 
N. H. 1741). But if the vendor is informed 
the vendee is purchasing the thing for a particu- 
lar use, and its fitness for that use is the element 
of value to the purchaser, a representation by 
him of its fitness is an implied, if not an express, 
warranty.’’ In this case the sale was that ofa 
Jersey bull, bought for breeding purposes. It 
does not appear that the seller was a dealer, and 
the principle announced held the vendor respon- 
sible upon a warranty because of the representa- 
tion made ofits suitableness, without reference 
to the question of fraud or deceit. 

In the case of Gachet v. Warren, 72 Ala. 288, 
the appellant sold to the plaintiff 250 bushels of 
“rust-proof oats.’? The oats were delivered and 
paid for. The defendant seems to have been a 
dealer in oats, and knew the purposes for which 
they were purchased. The plaintiff's crop of 
oats failed because of rust. and he sued to re- 
cover damages upon an implied warranty. This 
case, with others, is relied upon by appellee to 
sustain the action of the court in sustaining his 
demurrer to the plaintiff’s complaint. The jury 
found from the evidence that the defendant 
agreed to sell ‘‘rust-proof oats,’’ and that the oats 
sold and delivered to the plaintiff ‘‘were rust- 
proof oats.”’ This court held that if the defend- 
ant agreed to sell to the plaintiff a species or kind 
of oats known as “‘rust-proof oats,’ and did sell 
such, there was no breach of the warranty. The 
effect of the decision was that a sale of rust-proof 
oats could not imply more than a warranty on 
the part of the dealer that they were of the species 
known as “rust-proof oats,” and not a warranty 


of quality. The lawis thus stated: ‘**Wherea | 





manufacturer ora dealer contracts to supply ay 
article he manufactures or produces, or in whigh 


he deals, to be applied to a particular Purpose, 99 Ne 
that the buyer necessarily trusts to the judgment “4 
or skill of the manufacturer or dealer, there isin 


that case an implied term of warranty that i 
shall be reasonably fit for the purpose to which it 


is to be applied.’ Guano Co. v. Mullen, 66 Ala ~ 
582; Benj. Sales, § 657. But if a manufactureror | 
dealer contracts to sella known and described 

thing, although he may know the purchaserip- 


tends it for a specific use, if he delivers the thing 


sold, there is no implied warranty that it will 
answer or is suitable for the specific use, to which © 


the purchaser intends applying it. Chanter y. 
Hopkins, 4 Mees. & W. 399; Hoe v. Sanborn, 9] 


N. Y. 552; Bartlett v. Hoppock, 34N. Y. 118; _ 
Dounce v. Dow, 64 N. Y. 411; Iron Co. v. Groves, 
68 Pa. St. 149; Gossler v. Sugar Refinery, 18° 


Mass. 331; 1 Pars. Cont. 586.’ The word 
‘‘dealer’’ is contained in the quotation from Ben- 


jamin (Benj. Sales, § 657) ; but the word “dealer” ~ 


isnot inthe Alabama case (66 Ala. 582, supra) 
cited, but only ‘“‘manufacturer.’’ In the caseof 
Englehardt v. Clanton, 83 Ala. 336, 3 South. Rep. 
680, after stating the rule applicable to man- 
ufacturers, itissaid: ‘The same rule extends to 
dealers in articles sold for a special use or pur- 
pose,’’—citing 2 Benj. Sales, §§ 988, 995; Pemy 
v. Johnston, 59 Ala. 648, supra. Says the opin- 
ion: ‘The circumstances to an implied war- 
ranty in such cases are that the seller shall bea 
manufacturer or dealer, shall have information of 
the particular use for which the article is in- 
tended, and the purchaser trust to the skill of the 
manufacturer or dealer from necessity or other 
sufficient cause, and not on his own judgment.” 
In 28 Am. & Eng. Enc. Law, p. 757, the law is 
stated as follows: ‘If the vendee buys an arti- 
cle for a particular use, which is known to the 
vendor at the time, and he assures the vendee 
that the ‘article is all right,’ or uses equivalent 
language, his assurance or _ representation 
amounts to a warranty that the article is reason- 
ably fit for the use for which the vendee desires 
it. The vendee would naturally so understand 
it, and the vendor must be presumed to have in- 
tended it so. But, when the vendor delivers 
goods of the character and quality represented, 


the vendee cannot defend upon the ground that ~ 
they are unsuitable for the purposes for which he ~ 


desired them.”’ 

The principle that a manufacturer is held to aa 
implied warranty of quality is based upon the 
fact that he must know the “make up” of the 
article sold by him. The law does not presume 
that a mere dealer is possessed of the same in- 
formation as a manufacturer, and the same rea 
son for the rule does not exist as toa mere dealer 
There may be apparent exceptions in some cases, 
as druggists, etc. Every vendor, whether he be 
a dealer or not, is responsible for his representa- 
tion or affirmation as to quality, which are more 
than expressions of opinion, and which are Te 
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lied upon, and upon which the party purchasing 
has the right torely. Says Mr. Benjamin (Benj. 
Sales, p. 609): ‘‘If a man buy an article for a par- 
ticular purpose made known to the seller at the 
time of the contract, and rely upon the skill or 
judgment of the seller to supply what is wanted, 
there is an implied warranty that the thing 
sold will be fit for the desired purpose; 
alitr if the buyer purchases on his own 
judgment.” This principle does not depend 
upon the fact that the vendor is a dealer, 
but the warranty may arise from the char- 
acter of the article and circumstances of the 
contracting parties, whether the seller be a 
dealer or not. The purchaser may have had no 
opportunity to examime the article, or, if subject 
to examination and in fact examined, he may not 
possess the requisite information to enable him to 
determine. In such a case, if the vendor affirms 
or represents the quality of the goods as a fact, 
he is bound by such representation or affirmation ; 
or if, under such circumstances, knowing the use 
intended, he undertakes and agrees to furnish an 
article, not merely in kind, but such as may be 
suitable for the purposes intended, he will be 
bound by such undertaking whether he be a 
dealer or merely a seller. But if the purchaser 


- exercises and relies upon his own judgment in 


the selection of the articles, and purchases ac- 
cordingly, there is no warranty. ‘The complaint 
in the case at bar avers that the seller was a 
dealer in paints and oils. The complaint does 
not merely aver an undertaking on the part of 
the defendant to supply her with paint and oils, 
but it avers that it undertook and agreed to sup- 
ply paints and oils of certain qualities, to-wit, 
such as were suitable to be used in painting her 
house, and this is followed by an averment of a 
breach of the agreement, stating wherein they 
were defective. A warranty of quality by a 
vendor, whether express or implied, is collateral 
tothe main contract. A cause of action based 
upon the breach of the warranty is not the same 
as the cause of action founded upon the breach of 
the contract of sale itself. If the vendor does not 
deliver the article he undertook and agreed to 
furnish, he is guilty of a breach of his contract, 
and the purchaser need not receive it; or if de- 
livered and used, when sued, the purchaser may 
setup breach of contract, unless he has waived 
his right of action for the breach; or if the arti- 
¢le delivered, used, and paid for was of such a 
character that the purchaser did not detect that it 


did not correspond with the article purchased, and™ 


the vendor undertook and agreed to deliver, he 
May then sue for breach of contract. As we 
have seen, in the case of the “‘rust-proof oats,” 
where the purchase is of a kind or species a de- 
livery of the species is a correspondence or com- 
Pliance with the contract; and in the case of the 
Jersey bull the species was delivered, but there 
was no correspondence in the quality affirmed, 
the defect being of such a character that it could 
hot be detected except by the use. The com- 












plaint in the present action is so framed that, to 
entitle the plaintiff to recover, she must prove 
the contract as laid, and the breach thereof. She 
cannot recover on an implied warranty. The 
averment that the defendant was a ‘‘dealer’’ adds 
nothing to its sufficiency, nor will this averment 
and proof of it authorize a recovery on less evi- 
dence than if the vendor had been other than a 
dealer. The complaint is for a breach of the 
contract of sale, and not for a breach of warranty 
collateral to the contract. 

The second and third counts contain a state- 
ment of facts from which it may be that an im- 
plied warranty might arise, but each of the 
counts specifically avers a contract of sale and 
purchase, and the breach of the contract as dis- 
tinguished from an implied warranty is counted 
on as the cause of action. We construe the counts 
according to their legal effect, without reference 
to the purpose of the pleader. 

The ground of demurrer that the damages 
sought to be recovered are too remote applies to 
all the damages sued for. Some of them Clearly 
are not remote. We are of opinion the court 
erred in sustaining the demurrer to the com- 
plaint. Reversed and remanded. 


Notr.—Recent Cases on Implied Warranty on Sale 
of Manufactured Goods.—Where a manufacturer un- 
dertakes to supply goods manufactured by himself, 
or in which he deals, but which the buyer has not 
had an opportunity of inspecting, there isan implied 


. contract that the goods shall be of a merchantable 


quality. ,Hood v. Bloch, 29 W. Va. 244. A _ pork- 
packer, who sells unsound meats of his own curing to 
a dealer, the latter paying for them without an op- 
portunity to examine them, is liable for the damage 
resulting, though he did not expressly warrant their 
quality, as a sale of articles of food without inspection 
by the vendee, whether intended for immediate con- 
sumption or for resale, implies a warranty that they 
shall be fit for food. Copas v. Anglo-American Pro- 
vision Co. (Mich.), 41 N. W. Rep. 690. Where a 
manufacturer fills an order for an auger for boring 
wells of a known and recognized description, there is 
no implied warranty that it will answer the purpose 
for which it is intended to be used. Goulds v. 
Brophy (Minn.), 48 N. W. Rep. 834. Plaintiff en- 
gaged to sell a certain quantity of ‘‘rubble stone, to 
be delivered to defendant at a future day from plaint- 
iff’s quarry.”? Defendant had previously dealt in 
such stone, and it was not shown that the plaintiff 
had knowledge of any particular use to which the 
stone was to be applied. Held, there was no im- 
plied warranty as to the quality of the stone, and de- 
fendant on accepting it waived all objections as to the 
quality. Titley v. Enterprise Stone Co. (IIll.), 20 N. 
E. Rep. 71, 127 Ill. 457. Where a contract is made for 
the sale and future delivery of an article to be used 
for a specific purpose known to the vendor, there is, 
in the absence of express agreement to the contrary, 
an implied warranty that the article will be in such 
condition as to make it fit for that purpose. Lee v. 
Sickles Saddlery Co., 388 Mo. App. 201. Plaintiff con- 
tracted to manufacture fire proof brick to be used be- 
tween beams in floors of a building, such use being 
experimental, although such brick for use between 
iron beams had been used before that time. Held 

that plaintiff only warranted that the brick should be 
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reasonably good of its kind, and free from defects pro- 
duced by manufacture and latent defects, and did not 
warrant the success of the experiment. Maurer v. 
Bliss, 14 Daly, 150. Where plaintiff had no opportun- 
ity to inspect the machinery sold, and defendant 
knew the purposes for which it was required, there is 
an implied warranty that it shall be fit for such pur- 
poses; such implied warranty not being inconsistent 
with, or excluded by, the express agreement in the 
contract that the machinery should be ofa certain 
power, and in good order, except from exposure to 
the weather. Blackmore v. Fairbanks, Morse & Co- 
(Iowa), 44 N. W. Rep. 548. An implied warranty 
that an article ordered from a manufacturer is fit for 
a particular purpose only arises when the purpose 
for which the article is supplied is known to the 
manufacturers; and, in the absence of evidence that 
a particular use of the article is so usual as to affect 
the manufacturer with knowledge of the purpose 
for which it is required, there is no implied war- 
ranty that the article is fit for every ordinary pur- 
pose for which an article of that description is used. 
Jones v. Padgett, 24 Q. B. Div. 650. Where a manu- 
facturer undertakes to supply goods manufactured 
by himself, or in which he deals, but which the 
vendee has not had the opportunity of inspecting, it 
is an implied term in the contract that he shall supply 
a merchantable article. Hood v. Bloch (W. Va.), 11 
S. E. Rep. 910, 29 W. Va. 244. Though there is evi- 
dence that the purchaser of a refrigerating machine 
had theretofore used ice to cool his brewery to a cer- 
tain temperature, and that the seller knew this, no 
warranty ean be implied, under a contrret by which a 
party agrees to furnish another with a No. 2 size re- 
frigerating machine, as constructed by the party of 
the first part, tobe put up and put in operation in the 
brewery, that the machine would produce the same 
temperature without the use of ice. Seitz v. Brew- 
ers’ Refrigerating Machine Co.,12S.C. Rep. 46, 141 
U. 8.510. Where a quarryman contracts to sell gran- 
ite blocks, not particularly designated, to be used for 
a particular purpose, there is an implied warranty 
that they will be reasonably fit for such purpose, and 
damages may be recovered for the breach thereof, 
though the buyer received and used the blocks. 
Breen v. Moran (Minn.), 53 N. W. Rep. 755. The rule 
that the seller of a machine intended for a particular 
purpose impliedly warrants its fitness for that pur- 
pose does not apply when the contract of sale contains 
a special warranty of the quality and capacity of the 
machine, requiring the purchaser, after a specified 
trial, to notify the seller of its defectiveness or to re- 
turn the same. Boyer v. Neel, 50 Mo. App. 26. When 
a manufacturer, by formal written contract, warrants 
merely the construction and finish of the article or- 
dered according to the specifications, he does not war- 
rant the article to be fit for the use intended. Mil- 
waukee Boiler Co. v. Duncan (Wis.), 58 N. W. Rep. 
232. Plaintiff ordered from defendant certain wheels, 
which were warranted aguinst defects in material 
and workmanship. The wheels were constructed ac- 
cording to specifications, and tested in plaintiff’s 
presence before the contract was signed. Held that, 
as there was no reliance on the judgment of the man- 
ufacturer that the wheels were otherwise suitable for 
the purpose for which they were intended, there was 
no implied warranty to that effect. J. I. Case Plow 
Works v. Niles & Scott Co. (Wis.), 63 N. W. Rep. 1013. 
The law implies a warranty in a contract for the sale 
of machines that they are reasonably adapted to the 
purpose for which they were sold, and the question 
should be left to the jury when the issue is raised 





whether there was a breach of such warranty, Ken 
nebrew v. Southern Automatic Electric Shock Mach, 


Co. (Ala.), 17 South. Rep. 545. On the sale of 8 boiler, 
there being no express agreement as to quality, — 


warranty that the boiler is reasonably fit for the pup 


pose for which it is bought will be implied. Lanzy, : 


Wachs, 50 Ill. App. 262. Where defendant ordereda 


certain kind of tubing, which was delivered to him, it” 


is no defense that it was not suitable for the purpog 
for which he wanted it, though the seller knew the 


use to which it was to be put, and stated that it wa 


as good as anyin the market. Jarecki Manufg, 09 
v. Kerr, 30 Atl. Rep. 1019, 165 Pa. St. 529. Defendant 
agreed to ship to plaintiff a certain amount of paving 


stone according to dimensions set forth in specifiy — 
tions furnished by plaintiff. Held, that there wasn 


implied warranty that the stone would be suitable for 


a particular work, in the absence of evidence that de — 


fendant knew what such work required, and agreed 
that the stone should be tested by its requirements, 
Talbot Paving Co. v. Gorman (Mich.), 61 N. W. Rep, 
655. Where a seller of goods is not the manufacturer, 


and the purchaser knows such fact, in the absence of 
express warranty, or of fraud on the part of the seller, — 
he is not responsible for latent defects in the goods — 


sold. American Forcite Powder Manufg. Co, ¥% 


Brady, 38 N. Y. 8. 545, 4 App. Div. 95. One who sells — 


to a consumer food sealed in a can does not impliedly 
warrant that it is wholesome and fit to be used, where 
it was known to the buyer that the seller had not pre 


pared it, that he had not inspected it, and that he was ~ 
ignorant of the contents of the can, except so farm — 


he had purchased it from dealers in the market 
Julian v. Laubenberger, 38 N. Y. S. 1052. Where dé 
fendant had a chance, before making a purchase, 
inspect the lumber bought, there was no implied war 
ranty on plaintiff’s part that it was merchantable for 
the purpose intended for it by defendant. T. B. Scott 
Lumber Co. v. Haftner-Lotham {Manufg. Co., 65 ™ 
W. Rep. 513, 91 Wis. 667. See, also, articles on Im 
plied Warranty in Manufacturer’s Executory Com 
tracts of Sale, 36 Cent. L. J. 192; 40 Cent. L. J. 182. 








JETSAM AND FLOTSAM. 


INJUNCTIONS AGAINST LIBELS. 
It has been generally considered that the jurisdic 
tion of equity over torts only extended to violations 
of property rights. Thus it was said by Lord Hard 


wicke, in Huggonson’s Case, 2 Atk. 469, that equity — 


would not enjoin a libel, unless it were also a com 
tempt of court; and in 1873 a similar declaration was 
emphatically made inthe case of Prudential Assur 
ance Co. v. Knott, L. R. 10 Ch. 142. Five years later, 
however, it was stated in the cases of Beddow v. Bed- 
dow, 9 Ch. D. 92, and Quarts Hill Mining Co. v. Beal, 
20 Ch. D. 501, that a libel might be in certain extreme 
eases restrained by injunction; this opinion was coh 
firmed by the court of appeal in Bonnard v. Perry 
man (1891),2 Ch. 269; and such an injunction ha 


actually been granted in a few cases, notably in Mom 


son v. Tussauds (1894),1 Q. B. 671. This innovation 
on the practice of the court of chancery seems to have 
been considered in the opinions in the four cases just 
mentioned, as authorized by the common law proced- 
ure act of 1854, and the judicature act of 18% 
Whether these acts, which were apparently intended 
to regulate only matters of form, ought to be coh 
strued as conferring on any court powers which 00 


court had ever possessed before, seems to be @® — 
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tremely duubtful. The propriety of such an inter 
tation of these acts, and of the assertion on any 
nd of a power to enjoin libels, is vigorously de- 
nied in the February number of the Law Magazine 
and Review, in an article written by Mr. H.C. Folk- 
ard. These late cases nevertheless continue to rep- 
resent the law in England; and the doubt whether 
they can properly be rested on statutory grounds, 
while from one point of view it simply suggests that 
these cases were erroneously decided, from another 
point of view seems to show that the jurisdiction of 
equity has actually been extended in an essential 
point without statutory aid. “ 
The American courts have adhered strictly to the 
early practice of the court of chancery, except per- 
haps in the case of Emack v. Kane, 34 Fed. Rep. 46; 
and the late English cases have had no effect in this 
country, being treated as grounded on statutes. See 
Kidd v. Horry, 28 Fed. Rep. 778. Neither in the 
early English cases, however, nor in the American 
cases, which merely follow them, are any very satis- 
factory reasons given why a violation of a personal 
right, such as the right to one’s reputation, 
ought never to be restrained by injunction, except 
that the courts have never in fact issyed such 
injunctions. Such a remedy will very seldom be 
required, as violations of personal rights are seldom 
actf of such a continuing nature as are properly the 
subjects of an injunction. Supposing, however, that 
such a continuing tortious act, likely to inflict irrepar- 
able injury, does clearly appear as it did in the case of 
Monson v. Tussauds, supra, it would seem desirable, 
it first sight, that an injunction should be issued, if it 
possibly can be. The impossibility, unlawfulness, or 
even impropriety of the courts thus spontaneously 
extending their equitable jurisdiction, would not 
seem to be beyond dispute. The fact that a libel isa 
crime, as well as atort to an individual, would not 
apparently prevent equity from interfering to prevent 
it. Nor would the necessity of trying the question of 
the existence of the libel by a jury appear to prevent 
equity from furnishing relief of the peculiar nature 
that equity alone can give, when the particular cir- 
Cimstances might require it. There is no reason, 
however, to suppose that American courts of equity 
Will soon, or indeed ever, unless by the aid of statutes, 
make such an innovation as to interfere for the pro- 
tection of any but property rights.—Harvard Law 
Review. 











BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOL. 52. 

In this volume is reported Schliker v. Hemenway 
(Cal.), together with an exhaustive note on the sub- 
ject of the liabilities of the estate of decedents upon 
Contracts.and for torts of executors and administra- 
tors. To the case of Lake v. Minnesota Masonic Relief 
Association (Minn.), is a long note on the features of 
the law especially applicable to mutual or member- 
ship life or accident insurance. Ward v. Ward (W. 
Va.), has a useful note on the liability of one co-ten- 
ant to another for rents and profits received from and 
for expenditures made upon their common property. 
In addition there are many other important cases re- 
Ported, and a large number of valuable short annota- 
tions. Published by Bancroft-Whitney Co., San 
Francisco. 

Lewis’ BLACKSTONE. 

It may be said with reason that this latest compila- 

tion of Blackstone’s masterful commentaries is the 








most complete and comprehensive, so far at least as 
the annotations are concerned, of any of the editions 
heretofore given to the profession. For in one sense 
it may be said to be a reproduction of all. It contains 
notes selected from the editions of Archbold, Christian 

Coleridge, Chitty, Stewart, Kerr and others, and in ad- 
dition, notes and references to all text books and decis- 
ions wherein the commentaries have been cited and all 
statutes modifying the text. The editor is William 
Draper Lewis, Dean of the Law Department of the 
University of Pennsylvania, a gentleman eminently 
qualified for the task. As special features of this edi- 
tion may be mentioned that each word, phrase or 
sentence found in the text of Blackstone or in thé 
notes, printed in Latin, Greek, Norman, French or 
Ttalian hasbeen translated into:English, and that in 
every text book or reported case where the judge in 
rendering his opinion has quoted Blackstone, the 
name of the case, date, volume and page is given, to- 
gether with cases bearing upon the principles laid 
down by Blackstone. The work is in four volumes in 
good clear type. Published by Rees, Welsh & Com- 
pany, Philadelphia. 
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Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest to the Profession at Large. 
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1. ACCIDENT INSURANCE — Unlawful Acts.—A policy 
excepting the company from liability if death results 
from an unlawfal or vicious act is not avoided, though 
the death took place while deceased was committing 
such act, if it did not increase the risk.—CONBOY v. 
RaILWay OFFICIALS’ & EMPLOYEES’ ACC. AssN., Ind., 
46 N. E. Rep. 363. 

2. ADMINISTRATION — Claims — Express Contract.— 
General expressions of affection on the part of testa- 
tor toward his sister, and ofan intention to provide 
for her, and to give her at his death acertain house» 
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are insufficient to show an express promise to pay the 
sister for services rendered by her in taking care of 
testator’s house and nursing him.—PRICE v. PRICE’S 
Exr., Ky., 398. W. Rep. 429. 

8. ADVERSE POssESsSION — Color of Title.—The ex- 
press description in a deed to realty introduced as 
color of title will not be extended beyond its terms be- 
cause of a belief by the holder under it that it covered 
land not embraced in that description, nor because of 
any unexpressed intention inthe mind of the grantor 
that it should cover land not described in the deed it- 
self, there being no suggestion of mistake in the draw- 
ing of it.—WILLIAMSON V. TISON, Ga., 268. E. Rep. 766. 

4. ADVERSE POSSESSION — Evidence.—On an issue as 
to the making of a parol gift of land to defendant by 
his father by adoption, evidence that at the time of 
the adoption, 25 years before the alleged gift, such 
father said that he would give defendant his property, 
is too remote to be admissible.—WakD V. EDGE, Ky., 
89S. W. Rep. 440. 

5. APPEAL—Jurisdiction.—Under Rev. St. 1894, § 1336 
(Horner’s Rev. St. § 6562a), which provides that the ap- 
pellate court shall not have jurisdiction where the 
title to real estate is in issue, it has no jurisdiction of 
an appeal in an action for damages in which an issue 
as to title was joined by the pleadings, and its deter- 
mination may have affected the judgment rendered.— 
PITTSBURGH, ETC. RY. CO. V. NOFTSGER, Ind., 46N. E. 
Rep. 360. 

6. APPEARANCE—Appeal from Judgment.—An appeal 
from a judgment void for want of process places ap- 
pellant in court, on the return of the case, for all the 
purposes of a trial.—STOVALL Vv. STOVALL’S ADMR., 
Ky., 398. W. Rep. 416. 

7. ASSOCIATIONS—Suspension of Member—Damages. 
—Where plaintiff,a member of an incorporated vol- 
untary association, is suspended for failure to pay a 
fine, and obtains an injunction annulling his suspen- 
sion and restoring him to membership, he cannot re- 
cover, in an action against the association and its offi- 
cers, fees for the services of an attorney in the injunc- 
tion proceeding, in the absence of evidence that the 
directors ofthe association were actuated by malice 
in so suspending him.—ALBERS V. MERCHANTS’ Ex- 
CHANGE OF ST. LouIs, Mo., 398. W. Rep. 473. 

8. BANKS AND BANKING — Deceit — Action against Di- 
rectors.—In an action of deceit against the directors 
of a bank for making false statements as to its condi- 
‘tion, whereby the plaintiff was induced to leave in the 
bank a deposit, previously made, which was lost by 
the failure of the bank, it is not sufficient to allege that 
the plaintiff was induced to remain a depositor by the 
statements so made, but it must be directly averred 
that, but for such statements, he would have with- 
drawn his deposits before the failure of the bank.— 
BrapDy v. Evans, U. 8. 0.C. of App., Sixth Circuit, 78 
Fed. Rep. 558. 

9, BanKs—Collections—Local Usage.—In the absence 
of special directions, a principal who selects a bank as 
his collecting agent is bound by any reasonable usage 
prevailing and established among the banks at the 
place where the collection is to be made, without re- 
gard to whether or not he knows ofthe usage.—JEF- 
FERSON COUNTY Sav. BANK V. COMMERCIAL NAT. BANK, 
Tenn., 39S. W. Rep. 338. 

10. CARRIERS OF GOODS—Liability beyond its Own 
Line.—A carrier accepting goods for shipment to a 
point beyond its own line cannot limit its liability for 
their safe delivery at their destination by a stipulation 
in the bill of lading not signed by the shipper, nor as. 
sented to by him.—ILLINOIS CENT. R. CD. v. CARTER, 
Ill., 46 N. E. Rep. 374. 

11. CARRIERS—Passenger—Contributory Negligence. 
—Where a complaint alleges that plaintiff, a passen- 
ger, went on the platform when the train had nearly 
stopped at her station, and wenton the step and at- 
tempted to alight when the train stopped, and was 
thrown therefrom by its sudden starting, it does not 





appear that she was guilty of contributory n 
—CINCINNATI, ETC. R. CO. V. REVALER, Ind., 4 ¥, 
Rep. 352. 


12. CARRIERS—Passenger — Pleading.—An averment 
in a declaration that, plaintiff being a passenger on 
fendant’s train, it was defendant’s duty to give him an 
opportunity to alight safely at his destination, 
that defendant, after the passengers had been a 
of the near arrivai of the train to the station bythe 
brakeman, stopped the train short of the Station, ang — 
that plaintiff, while proceeding to alight with dug 
care, was violently thrown from the platform of the 
coach by the sudden starting of the train withom © 
warning, it being so dark that plaintiff could not seg 
whether the train had arrived at the station or 
and was thereby injured, states a good cause of a 
tion.—WARD V. CHICAGO, ETC. RY. OO., Ill., 4. & 
Rep. 365. +. 

13. CHATTEL MORTGAGE—Effect.—A chattel mortgags 
creates alien onthe property described therein, but — 
does not pass the legal title thereto.—RoBINsog ¥, 
KILPATRICK-KOCH DRY-GOODS Co., Neb., 70 N. W, Rep. 
378. 

14. CLERKS OF COURT — Neglect to Issue Praecipe— 
Where itis by law made the duty of the clerk of 
court, upon the filing of a prewecipe by the moving 
party inan action, to issue process to the 
whose duty it is to serve the same; and return it tothe 
clerk, who is then to receive and record the return, it 
is not a defense to an action against the clerk, for neg 
lect and default in issuing process upon a pracipe, 
that the plaintiff did not give attention to the clerks 
performance of his duty, and see to it that it had been 
performed.—BALTIMORE, ETC. R. CO. Vv. WEEDON, U. 
8.C. C. of App., Sixth Circuit, 78 Fed. Rep. 584. 

15. CONFLICT OF Laws—Foreign Laws—Presumption, 
—The laws of sister States will, as arule, inthe ab 
sence of proof, be presumed to be the same as our 
own. There are, however, to that rule, recognized 
exceptions, among which is that courts of general 
jurisdiction of other States will, unless there is 
proof to the contrary, be presumed to possess the 
authority they assume to exercise, and that the 
methods of procedure pursued by them, although dit 
fering from the established practice of this State, are 
authorized by the laws of the State in which they act. 
—CouUNCIL BLUFFS Sav. BANK Vv. GRISWOLD, Neb., 08. 
W. Rep. 376. , : 

16. CONSTITUTIONAL LAw — Indictment.—Article5ot 
the amendments to the constitution of the United 
States, providing that “no person shall be held toa® 
swer for a capital or otherwise infamous crime, unles ” 
on a presentment or indictment of a grand jury,” doe 
not mean an accusation in the mere form of an indith — 
ment, but does mean a presentment or indictment 
found and returned by a grand jury, legally selected, — 
impaneled, and sworn, and upon competent evidence, 
as authorized by law; and atrial of a person for sued © 
crime without an indictment thus found and returned ~ 
is in violation of constitutional right, and vyold.— 
ROYCE V. TERRITORY, Okla., 47 Pac. Rep. 1083. q 

17. CONTRACT — Agreement by Attorney to Prevemt 
Indictment.—A contract by attorneys at law to render — 
services to prevent the finding of an indictment 
against one accused or suspected of crime is illegal # 
and void, without respect to the belief of such atom — 
neys as to his guilt,and compensation stipulated @ ~ 
be paid for such services cannot be recovered.—WEBES 
v. SHAY, Ohio, 46 N. E. Rep. 377. 

18. CONTRACT — Assignment.—The right to recov ~ 
money due under a contract partly performed is & E 
signable.—RODGERS V. TORRENT, Mich., 70 N. W. Rep 
835. : 


7 


19. CONTRACTS — Construction.—Where a contract I~ 
entered into between two parties, by the terms of . 
whicb one undertakes to sell, and the other to beng 
certain articles, a given quantity of which is to be de i 
livered daily for a period not specified, such contract, 7" 
if no time is fixed by law or usage for its termination, ~ 
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jgat the will of either party, and continues in force 
gntil one gives notice to the other of an intention to 
putan end to the agreement.—ELECTRIC Ry. OO. OF 
SAVANNAH V. TENNESSEE OOAL, IRON & RalLway Oo., 
Ga., 268. E. Rep. 741. 

2%. LONTRACT—Damages — Evidence.—A lessee who, 
because of failure of the lessor to fence the land as he 
had agreed, does not cultivate the land, cannot have 
the value of crops which he might have raised consid- 
ered on the question of damages.—OCUNDIFF v. CUN- 
pirF, Ky., 39S. W. Rep. 433. 

21. CONTRACT FOR SERVICES — Time of Payment. — 
Where a contract for services is silent as to the time 
of payment, but there is nothing to show that it did 
not embody the entire agreement between the parties, 
acontemporaneous parol agreement as to the time of 
payment cannot be shown.—OLIVER Vv. HEIL, Wis., 70 
N. W. Rep. 346. 

2. OonTRACT—Labor Union — Public Policy.—A con- 
tract between a brewers’ association anda labor un- 
jon, providing that no employee of the former should 
beallowed to work for more than four weeks without 
becoming a member of the latter, is an attempt to in- 
terfere with the right to pursue a lawful trade or call- 
ing, and is hence void as against public policy.—CuR- 
RAN V. GALEN, N. Y., 46 N. E. Rep. 297. 

2%. ConTRACT — Labor — Value of Services. — An in- 
struction that the jury, in estimating the compensation 
due plaintiff for appraising certain real estate, should 
consider the compensation usually paid to competent 
realestate agents for like services, was properly re- 
fused where the evidence showed that there was no 
fixed rate, and the jury were instructed to find what 
the services were reasonably worth.—HULL V. CITY OF 
§r. Louis, Mo., 39S. W. Rep. 446. 

4%. COUNTIES—Indebtedness — Constitutional Limita- 
tion.—Section 8 of article 14 of the constitution, declar- 
ing that ‘“‘no debt in excess of the taxes for the current 
year shall be created by any county” unless a majority 
ofall the voters qualified to vote thereon shall have 
decided to create it, at an election for that purpose: 
Held,to mean that no debt, shall be created by any 
county during the year, without such vote, which the 
revenue of the year will not pay.—FRITSCH V. BOARD 
OF Com’Rs OF SALT LAKE CouNTY, Utah, 47 Pac. Rep. 


2%. CoRPORATIONS — Illegal Stock — Suit to Cancel.— 
Where one has made a single purchase of a number of 
shares of the stock of acorporation, and afterwards 
discovers that a part of the stock of such corporation 
has been illegally issued, but cannot identify any par- 
ticular shares of the stock purchased by him with the 
illegal issue, equity has no power to aid him in elect- 
ing to cancel a proportional part of his stock, or to de- 
¢ree that any part of his stock is valid and the re- 
mainder invalid. — CHURCH V. CITIZENS’ St. R. Oo., U. 
8.0. C., D. (Ind.), 78 Fed. Rep. 526. 

2%. CORPORATION—Lease.—The right given a corpora. 
tion by its charter to hold real estate and buildings 
carries with it the right to lease them, and it is no ob- 
jection to the validity of such lease that the business 
in which the property is to be used is one which the 
corporation is not authorized to carry on, and that the 
Tentalisashare of the net profits.—NYE V. STORER, 
Mass., 46N. E. Rep. 403. 


21. CORPORATIONS—Liability of Stockholders.—Const, 


Kan. art. 12, § 2, secures debts of certain corporations ™ 


by the individual liability of the stockholders to an 
amount equal to their stock; and Gen. St. Kan. § 1192, 
enacted to carry into effect such provisions, provides 
that, after the return of an execution on a judgment 
against a corporation unsatisfied, execution may, on 
Motion and notice, issue against any of the stock- 
holders to the amount of their stock, together with 
any amount unpaid thereon, or “the plaintiff in the 
execution may proceed by action to charge the stock- 
holders with the amount of his judgment:” Held, 
that the liability of a stockholder under such provis- 
ions is one of contract, and is not penal, and an action 


to enforce it may be maintained under the latter 
clause in the courts of another State having jurisdic- 
tion of such stockholder, without first obtaining a 
judgment against the corporation in such State, but 
based upon the judgment and return of execution in 
Kansas. — FERGUSON V. SHERMAN, Cal., 47 Pac. Rep. 
1023. 


28. COVENANTS OF WARRANTY — Mortgage. — A cove- 
nant of warranty passes by a mortgage executed by 
the covenantee, so far as necessary to protect the title 
of the mortgagee; the right to sue for a breach of the 
covenant becoming absolute in the purchaser in case 
ofasale under the mortgage, but becoming revested 
in the mortgagor or his assigns on a redemption from 
the mortgage. — BAKER Vv. BRADT, Mass., 46 N. E. Rep. 
409. 


29. CRIMINAL EVIDENCE — Conspiracy—Admissions.— 
On atrial of defendants together, charged with con- 
spiracy, testimony voluntarily given by each before a 
committee is admissible,and may be considered to 
show the part which each took in the transaction, and 
as bearing upon the question of concerted action, sub- 
ject to the restriction that the admissions of one de- 
fendant cannot be considered as evidence against the 
other. — COMMONWEALTH V. HUNTON, Mass., 46N. E. 
Rep. 404. 


30. CRIMINAL EVIDENCE—Rape—Wife as Witness.—A 
wife is not acompetent witness against her husband 
in a prosecution for the commission of arape upon 
her before the marriage. — STATE V. EVANS, Mo., 398, 
W. Rep. 462. 


31. CRIMINAL LAW — Adultery and Fornication. —A 
woman indicted for adultery with a man alleged to be 
married to a certain woman then living cannot be con- 
victed of fornication on proof that the man was not so 
married, there being no allegation that the parties to 
the crime were not married. — CROSGROVE V. STATE, 
Tex., 398. W. Rep. 367. 

82. CRIMINAL Law — Escape. — A convict who is serv- 
ing his term of imprisonment, and is required to re- 
main within certain bounds and obey prison rules, is 
guilty of escape, in fleeing from the State, though he 
had been made a “‘trusty,” and was not confined with- 
in the prison walls or kept under guard. — JENKS V. 
STATE, Ark., 398. W. Rep. 361. 

88. CRIMINAL Law—Homicide—Alibi.—An instruction 
to the jury that, when the defense of alibi is inter- 
posed by the defendant, it is incumbent upon him to 
establish same by a preponderance of the evidence: 
Held, erroneous, and a sufficient ground for reversing 
the case.—WRIGHT V. TERRITORY, Okla., 47 Pac. Rep. 
1069. 

84. CRIMINAL Law—Homicide — Benefit of Counsel.— 
A person being tried for the commission of a crime re- 
ceives “the privilege and benefit of counsel,” within 
the meaning of the fifth paragraph of the ‘‘Bill of 
Rights” (Code, § 4997), whenever, being himself unwill- 
ing or unable, from poverty or other cause, to pro- 
cure counsel of his own choice, the court assigns to 
his defense counsel from members of the legal profes- 
sion who may be present at the time of the trial, and 
who undertake in good faith to represent the interests 
of the accused. In such case it will, in the absence of 
satisfactory proof to the contrary, be presumed that 
the counsel so assigned are of sufficient experience 
and possess the requisite legal attainment to satisfy 
the constitutional requirement above cited.—DELK V. 
STATE, Ga., 268. E. Rep. 752. 

85. CRIMINAL Law — Horse Races — Lotteries.—A rac- 
ing association permitted owners of horses to com- 
pete for a purse to be furnished by the association. 
Each person who entered a horse was required to pay 
an entrance fee, which became the property of the as- 
sociation. The purse was contributed by the associa- 
tion, without reference to the entrance money: Held, 
that the transaction was not within Pen. Code, tit. 10» 
ch. 8, forbidding lotteries.—PEOPLE V. FALLON, N. Y., 
46 N. E. Rep. 296. 
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36. CRIMINAL PRACTICE — Burglary of Railroad Car.— 
An indictment under Rev. St. 1889, § 3526, making it 
burglary to break into arailroad car with intent to 

- steal or commit a felony therein, must allege the 
ownership of the car.—STATE v. Davis, Mo., 398. W. 
Rep. 460. 

37. CRIMINAL PRACTICE — Conviction of Principal.— 
Under Pen. Code, art. 90, providing that if a principal 
is arrested he shall be first tried, and, if acquitted, the 
accessory shall be discharged, the principal has not 
been convicted, within the meaning of the act, so as to 
authorize atrial of an accessory, where he has been 
found guilty, and a judgment rendered, but no sen- 
tence has been pronounced. — KINGSBURY V. STATE, 
Tex., 39S. W. Rep. 365. 

88. CRIMINAL PRACTICE — Gaming — Indictment.—An 
indictment under article 56, ch. 25, St. 1893 (Gambling 
Laws), charging that the defendant did unlawfully 
play at a game of cards for money, to wit, a game com- 
monly called ‘‘poker,” is sufficient, and it is unneces- 
sary in such an indictment to allege the nature or cir- 
cumstances of the game, or the person or persons 
with whom it was played.—SCHWEIZER V. TERRITORY, 
Okla., 47 Pac. Rep. 1094. 


39. DUTY TO WARN OF DANGER. — An employer does 
not discharge his duty in keeping a place reasonably 
safe by giving warnings of threatened danger, when 
the employee charged with the duty of giving the 
‘warnings, isso engrossed with other duties that he 
cannot properly and efficiently give the warnings.— 
THE PIONEER, U.8.D.C., N. D. (Cal.), 78 Fed. Rep. 
600. 
40. EJECTMENT—Adverse Pc ion.—Pc ion by 
an owner or claiment of land beyond the true dividing 
line between his property and that of another, by mis- 
take or in ignorance of the true line, and without an 
intention to claim beyond it, is not adverse to the true 
owner, and will not work a disseisin, but his posses- 
sion is adverse as far as his true boundary, though 
such boundary is not known, and, if continued for 10 
years, will sustain ejectment to that line, when ascer- 
tained.—ROECKER v. HAPERLA, Mo., 398. W. Rep. 454. 


41. ELECTION OF CITy OFFICERS. — Under a city 

charter providing that a majority of the board of 

- councilmen should constitute a quorum, and a rule of 
the council that a majority of the quorum elected and 
voting should be necessary to choose an officer 

~ elected by the board, a quorum of the members elected 
must vote, and a majority of that quorum could elect 
when such quorum was voting.—COLLOPY v. CLOHERTY, 
Ky., 39S. W. Rep. 431. 

42, ELECTION OF REMEDIEBS.—Where a lot owner sues 
to enjoin a city from changing the grade of the street 
on which his lot abuts until damages to his property 
are adjusted and paid, and under the same count seeks 
to recover damages by reason of the change, and the 
injunction is granted, he cannot recover compensation 
for damages which, on his own application, have been 
prohibited.—MAacMURRAY-JUDGE ARCHITECTURAL IRON 
Co. v. City OF ST. Louts, Mo., 39S. W. Rep. 467. 

43. ELECTIONS—Primary Election Law.—Act April 8, 
1895, § 1, making it unlawful for any person to vote at 
any primary in any precinct where he is not qualified 
to vote at the next election: Held, that an informa- 
tion alleging that defendant voted ata primary ina 

» certain precint, while a resident of another county, is 
fatally defective in failing to also allege that he would 
not be a qualified elector in such precinct at the next 

» election.—CALcoaT V. STATE, Tex., 39 8. W. Rep. 364. 


44. EQUITABLE ESTOPPEL — Maritime Liens.—Claim- 
ants, being about to purchase a vessel, and having 
heard that libelant company had some claim against 
her for supplies, wrote to it, asking if it had such a 
claim, an-» the amount thereof, but without disclosing 
the purpose of the inquiry. Libelant answered that it 
hada claim for coal, etc., furnished, amounting to 
about $50. Claimants, relying on this statement, pur- 

~ chased the vessel, and afterwards libelant libeled her 
» for $169.77: Held, that libelant was estopped to claim 

















the larger sum ; that it was not necessary fore 
to disclose their reason for writing the letter; 
libelant, having undertaken to answer an inquiry 
dently relating to a business matter, was bound so 


close the truth.—THE OTTUMWA BELLE, U.S8.D.0,.§ — 


D. (Iowa), 78 Fed. Rep. 643. 


45. ESTOPPEL IN PaIs—Action on Note.—A firm gay 
an employee a note payable and intended to be dig 


counted ata bank. It afterwards paid the note, with 


out taking it up, and the payee sold it before m 














Before buying the note, the purchasers informed, — 


member of the firm that they were about to buy it, ang — 


were told by him that the note was all right, buthg 
preferred they would not buy it, as he expected to taky 


fe arate 


it up soon; and he did not tell them the note was paid, 


or explain the facts: Held, that the firm was estopped 
to deny the validity of the note as against the pureha. 
ers or their transferee with notice.—GAINES V. DEPposT 
BANK OF FRANKFORT, Ky.,39 S. W. Rep. 438, 


46. EVIDENCE — Privileged Communications. —The 
personal representative of a deceased patient cannot 
waive the privilege created by Code Civ. Proc. § 1m, 


subd. 4, providing that a physician “cannot, without — 


the consent of his patient, be examined, in acivilas 
tion,” as to information acquired in attending the pe 


tient.—HARRISON Vv. SUTTER ST. Ry. Co., Cal., 47 Pag, 


Rep. 1019. 

47. FEDERAL CoURTS—New Trials — Practice, —The 
discretion of the courts of the United States to grant 
new trials is not affected by State laws on the subjett, 
and a new trial may be granted by a federal courtfor 
an error of law affecting a substantial right, thoughnd 
exception has been taken to the ruling, and the error 
has not been urged on the hearing, and though a State 
statute requires an exception in such a case.—UNmD 
STATES V. SEUFERT BROS. CO.,§U. S.C. C. D. (Oreg.), # 
Fed. Rep. 520. 


48. FEDERAL COURTS—State Decisions.—A single ver 
dict and judgment in ejectment, in the Pennsylvanié 
courts, not being conclusive of the rights of the par 
ties, a decision of the State supreme court construing 


a will in a first ejectment suitis not controlling na 


subsequent ejectment suit in the federal court, unlew 
its opinion is simply declaratory of the settled lawdl 
the State as to the effect of such devises, and 2% 
merely a construction of the particular devise.—Ba® 
BER V. PITTSBURGH, F. W. & C. Ry. Co., U. 8.8.0.1 
8. C. Rep. 488. 


49. FRAUDULENT CONVEYANCE—Liability of Granteé. 
—One who has taken the title of an insolvent partner 
ship firm to real property for the purpose of disposing 
of such real property, and paying to a creditor of sald 
insolvent firm a part of the proceeds of the sale, aid 
to the firm itself the balance of such proceeds, may 
properly be held in an equitable proceeding instituted 
against said firm and said trustee by one of its credit 
ors bound to pay such balance to such creditor.—Bar 
MOND V. LEINBERGER, Neb., 70 N. W. Rep. 400. 


50. GUARANTY—Acceptance.—A third person’s lette — 


to a creditor, reciting that the debtor ‘‘is perfectly 
solvent, and will pay you. I will see that she will t& 
mit from time to time till your account is settled. I 
think she will be able—I will attend to it—to make you 
a payment this month,”—is a guaranty.—ARMSTBONG, 
CaTOR & CO. V. SNYDER, Tex., 39S. W. Rep. 379. 


51. GUARDIAN AND WARD — Accounting. — Where # 


guardian, since deceased, has fraudulently appropri 3 
ated funds of the ward to his own use, equity has} — 


risdiction to require his executors to account to 


ward and to decree a sale of land of the estate to Day 


the amount found due, though because of lapse of 
time, the probate court cannot allow the claim nor de 


cree a sale of land to pay it.—ALLEN Vv. CONKLIN, Mich; : 


70 N. W. Rep. 339. 


52. GARNISHMENT—Homestead—Insurance Money~ — 


Money due on an insurance policy ona homestead is 
not subject to garnishment.—WHITESELLE V. JONBS 
Tex., 398. W. Rep. 405. 
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§3. INDIAN LanDsS—Sale.—Though the title to lands of 
the Choctaw Nation does not pass by a sale of them to 
a person not a citizen of the nation, the rights thus ac- 
quired by the purchaser are sufficient to sustain an ac- 
tion for forcible entry and detainer against others en- 
tering thereon with no claim of right except as mem- 
bers of the nation, and that the land is part of its 
public domain.—KELLY V. JOHNSON, I. T., 39 8. W. 


Rep. 352. 

§4. InDIANS—Lease—Choctaw Laws.—The law of the 
Shoctaw Nation (Oct. 28, 1887) requiring all persons, 
not citizens of the nation, owning houses for the pur- 
pose of renting them, to dispose of them within acer- 
tain time, does not, as between the parties, neither of 
whom isacitizen of the nation, invalidate lease of 
property held in violatien of such law.—G. W. WALKER 
TrapiInc CO. V. GRADY TRADING Co.,I. T., 39S. W. 
Rep. 354. 

56. INJUNCTION—Appealable Interlocutory Decree.— 
Ina decree which appoints a receiver for a corpora- 
tion, orders its officers to deliver the property into the 
receiver’s hands, and enjoins them from interfering 
farther with it, the injunction, while incidental to the 


‘appointment of the receiver, is not merely nominal, 


bat forms a substantial part of the decree, and is there- 
foreappealable. Such an appeal, however, raises only 
the question whether, assuming the receiver to have 
been properly appointed, the injunction was improvi- 
dently granted.—LaAKE NAT. BANK Vv. WOLFEBOROUGH 
Say. BANK, U.S. C.C. of App., First Circuit,78 Fed. 
Rep. 517. 

66. INJUNCTION — Dissolution — Damages.—Where a 
temporary injunction was granted,the costs and ex- 
penses of defendant incurred in defense of a motion to 
have him punished for violation of the injunction can- 
not be recovered in an action on the injunction bond, 
though defendant was found not guilty.—BENNETT V. 
LAMBERT, Ky., 39S. W. Rep. 419. 


5]. INSURANCE — Insurable Interest.—The owner of 
land has an insurable interest in the buildings in pro- 
¢ess of construction thereon by a contractor who is to 
furnish all materials and labor, and to be paid after 
the work is completed.—FOLEY Vv. MANUFACTURERS’ & 
BUILDERS’ FIRE INS. CO. OF NEW YORE, N. Y., 46N. E. 
Rep. 318. 

58. INSURANCE—Valued Policy Law.—Under Sayles’ 
(iy. 8t. art. 2971, providing that, where insured prop- 
erty other than personalty is totally destroyed by fire, 
the policy shall become a liquidated demand for the 
full amount thereof, a stipulation in a policy that the 
company issuing it shall be liable for indemnity only, 
and that the amount of the loss shall in all cases be 
fixed by agreement or appraisal, is void in case of a 
total loss.—CONTINENTAL INS. CO. OF NEW YORK V. 
McOCvuLLocn, Tex., 39 S. W. Rep. 374. 


58. JODGMENTS—Effect as to Strangers.—One not a 
party or privy is never concluded by a judgment 
against which he had no opportunity to defend.— 
JonEs V. WILKEY, U.S. C. C., W. D. (Penn.), 78 Fed. 
Rep. 532. 


6. JUDGMENT — Defect of Parties.—When rendered 
because of a defect of parties defendant, an adverse 
judgment does not determine jplaintiff’s cause of ac- 
tion,as against the proper parties.—BAKER V. LANE, 
Mo.,398. W. Rep. 450. 


61. JODGMENT—Res Judicata.—Where, to an action 
Upon the first of a series of notes given for the same 
Consideration, the defendant alleges fraud and breach 
of warranty, for the purpose of avoiding the contract 
in question, a verdict and judgment for the plaintiff 
may be pleaded as a bar to the same defense, when in- 
terposed to an action upon a second note of the same 
oo CLNors Vv. WHITEMAN, Neb., 70 N. W. Rep. 


&. JUDGMENT—Unrecorded Deed.—Under section 18, 
eh. 21, St. 1893, a judgment, in the district court against 
Parties who had been seized of real estate, and in 








whom the title still appears of record, becomes a lien 
upon the property, notwithstanding that the judgment 
debtors had previously executed a deed conveying 
said real estate to a third party, regardless of whether 
the judgment creditor had actual notice of such con- 
veyance or not.—LEWIS V. ATHERTON, Okla., 47 Pac. 
Rep. 1070. oi 


68. LANDLORD AND TENANT — Unsafe Premises.—A 
landlord who contracts for the making of repairs, the 
natural result of which will be to render a portion of 
the premises unsafe for the use of the tenants during 
the progress of the work, is liable for a failure to ex- 
ercise reasonable care to protect them from injury.— 
—ROBBINS V. ATKINS, Mass., 46 N. E. Rep. 425. 


64. LICENSE—Right of Way.—A paro! license to a rail- 
road company to enter on land, and construct its road, 
is revocable at the will of the owner.—MINNEAPOLIS, 
St. P. & 8. STE. M. Ry. Co. v. MARBLE, Mich., 70 N. W. 
Rep. 319. 


65. LIFE INSURANCE—Publication.—Where a certifi- 
cate in a benefit society states that it is issued on the 
faith of the statements in the application, and the in- 
sured signs a declaration that her answers are true and 
form part of the application, a false affirmative answer 
to the question, ‘‘Are you now in sound health?” isa 
warranty rendering the policy void, though insured 
at the time believed that she was in sound health.— 
BOYLE V. NORTHWESTERN MUTUAL RELIEF ASSN., Wis., 
70 N. W. Rep. 351. 

66. LIMITATIONS—Account (Stated.—In an action on 
an account stated, limitations begin to run from the 
date of the statement or settlement of the account, 
and not from the date of the last item of the debit side. 
—KING V. Davis, Mass., 46 N. E. Rep. 418. 

67. LIMITATIONS — Acknowledgment.—In reply to a 
letter by plaintiff's attorney requesting attention to 
a bill of $77.91in his hands for collection, defendant 
wrote: “I cannot pay it and I don’t know when I can. 
Last week I got in two days’ work and one day this so 
far. And furthermore the bill is $55.70 in all, deducting 
$20.00 on nfy last payment:” Held, not a sufficient ac- 
knowledgment or new promise to constitute a waiver 
of the bar of the statute.—WALD V. ARNOLD, Mass., 46 
N. E. Rep. 419. 

68. LIMITATION OF ACTIONS—Law of Forum.—An ac- 
tion brought in Michigan on a bond made in New 
Jersey is governed by the law of the forum relating to 
the statute of limitations.—HOME Lis Ins. Oo. v. EL- 
WELL, Mich., 70 N. W. Rep. 334. 

69. LosT INSTRUMENTS.—A note destroyed after ma- 
turity may be sued on without indemnity being given. 
—FILBY V. TURNER, Colo., 47 Pac. Rep. 1037. 

70. MANDAMUS — Prosecuting Attorneys.—A court is 
not authorized to compel a prosecuting attorney to 
file an information against his own judgment, at the 
instance of a private person, unless upon affidavits 
made by persons having a knowledge of the facts, so 
full and positive as to make out a clear case of right, 
and to subject the affiants to prosecution for perjury 
in case any material allegation is false.— CAIN Vv. 
Browy, Mich., 70 N. W. Rep. 837. 


71. MASTER AND SERVANT—Dangerous Machinery— 
Negligence.—It was not negligence for employers of a 
woman of ordinary intelligence, 30 years old, to fail to 
warn her as to the danger of cog wheels on the sides 
of the machine at which she was working, where the 
wheels were in plain sight, and there was no hidden 
danger, though she was unfamiliar with machinery.— 
RUCHINSKY V. FRENCH, Mass., 46 N. E. Rep. 417. 

72. MASTER AND SERVANT—Dangerous Premises.—A 
servant has the right to rely on the master’s taking 
due care to give him a safe place and safe instruments 
with which to do his work, provided, in the exercise 
of reasonable care on his part, he does not discover 
any defect himself. But where, in the course of the 
employment, the acts of third persons, not in the same 
employment, may increase the danger of the service, 
and, to the servant’s knowledge, are not subject to the 
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supervision of the ter, the ter is not liable if 
injury results from the negligence of the third persons. 
—HARDY V. SHEDDEN Co., U. 8. C. OC. of App., Sixth 
Circuit, 78 Fed. Rep. 610. 


78. MASTER AND SERVANT — Fellow-servants.—Under 
Act Feb. 28, 1893 (providing that persons engaging in 
the common service of a railroad, working for com- 
mon purposes, of the same grade, neither having con- 
trol of the other, are fellow-servants),in order to show 
that an engineer is not the fellow-servant of a fireman 
it must appear that, though in the same grade, he had 
superintendence or control over the fireman.—KANSsAS 
City, Ft. 8. & M. Ry. Co. v. BECKER, Ark., 39 8. W. 
Rep. 358. 


74. MASTER AND SERVANT — Negligence.—Under St. 
1887, ch. 270, § 2, giving a right of action where an em- 
ployee is accidentally killed, or dies without conscious 
suffering, as the result of ‘‘the negiigence of an em- 
ployer, or of the negligence of any person for whose 
negligence an employee is liable” under the act, any 
negligence of the employer himself, whether within the 
provisions of the act or not, renders him liable.— 
WELCH V. GRACE, Mass., 46 N. E. Rep. 387. 

75. MECHANICS’ LIEN—Improvement—Lessee.—A les- 
see covenanted not to make alterations in the demised 
premises without the consent of the lessor, and that 
all improvements should be at the cost of the lessee. 
After the lessor’s death, his devisee agreed, in writing, 
that the lessee might make alterations which should 
become a part of the premises and the property of the 
owner: Held,that there was no consent that a third 
person might furnish labor or material for alterations 
made without any notice or knowledge on the part of 
the lessor, and then assert the statutory lien.—HANK- 
INSON V. VANTINE, N. Y., 46 N. E. Rep. 292. 


76. MORTGAGES—Assignments.—A mortagee assigned 
certain mortgage deeds and notes as collateral, but, by 
agreement, the assignments were not recorded. The 
mortgagee then discharged these mortgages, without 
the knowledge of the assignee, and the discharges 
were recorded. The mortgagee then took new notes, 
secured by new mortgages on the land covered by the 
old mortgages, and the new notes were sold to an in- 
nocent purchaser: Held, that such purchaser was en- 
titled to an assignment of the new mortgages.—Com- 
MONWEALTH V. GLOBE INVESTMENT CO., Mass., 46 N. E. 
Rep. 410. 

77. MORTGAGES — Assignment — Recording.—An as- 
signment of a mortgage ia a conveyance within Pub. 
St. ch. 420, § 4, declaring a conveyance, unless recorded 
invalid aguinst persons other than the grantor, his 
heirs and devisees, and persons having actual notice, 
and does not affect one who, relying on a discharge of 
the mortgage to the grantee of the equity in the land, 
took another mortgage, though the notes had been as- 
signed with the mortgage, and remained in the as- 
signee’s possession.—SWASEY V. EMERSON, Mass., 46 N, 
E. Rep. 426. 

78. MUNICIPAL CORPORATIONS—Negligence.—The con- 
struction of a sewer is a private municipal enterprise, 
for the negligent control of which the city will be liable 
under a charter providing for a revenue from its use. 
—OSTRANDER V. CITY OF LANSING, Mich., 70 N. W. Rep. 
832. 

79. MUNICIPAL CORPORATIONS— Powers.—A city ordi- 
nance providing that ‘‘the making of any noise upon 
the streets or sidewalks of the city, by means of drums 
or musical instruments or otherwise, of such a char- 
acter, extent and duration as to annoy and disturb 
others, is hereby prohibited ; and it is hereby made the 
duty of the mayor and the city marshal to order any 
person or persons, making such noise, to desist there- 
from, and the failure or refusal of such person or 
persons to promptly obey such order of the mayor or 
city marshal is hereby declared to be a misdemeanor,” 
and providing punishment therefor by fine or impris- 
onment, is invalid, because unreasonable, and not es- 
sential or indispensable to carrying into effect any of 
the purposes for which a city is created, and is oppres- 





sive and in contravention of common rights.—Iy 
GRIBBEN, Okla., 47 Pac. Rep. 1074. 


80. MUNICIPAL CORPORATIONS—School Districts—ap. 
nexation.—The board of education of a city of the first 
class has authority, upon application to it by & major. - 
ity of the electors of the adjacent territory, to attach 
such territory to the city for school purposes.—Boarp 
OF EDUCATION OF CITY OF POND CREEK y. Borns, 
Okla., 47 Pac. Rep. 1090. 


81. MUNICIPAL CORPORATIONS — Taxation — Rail 
Aid Bonds.—The charter of the town D authorized itty 
levy taxes, without limit, for the use of the town, ang 
also provided that, if it should issue bonds in aid ot, 
railroad, it might levy an additional tax, sufficient to 
pay the interest thereon, not exceeding 50 cents on the 
$100 of taxable property: Held, that the special fund 
which might be created by such additional tax way © 
not the sole fund for the payment of interest on the 
bonds, but, such bonds and the coupons thereon being 
debts of the town, the holders thereof were entitledts 
payment out of the general funds of the town, after ex 
hausting such special fund, and the levy of a tax suf. 
cient to pay such debts might be compelled by may 
damus.—TOWN OF DARLINGTON V. ATLANTIC TRUST 00, 
U. 8. 0. C, of App., Fourth Circuit, 78 Fed. Rep. 596. 


82. NEGLIGENCE — Damages—Medical Attendance, — 
In order to recover in such an action for expenses of — 
medical treatment, it is not necessary to prove by the — 
record that the physician rendering the services wa 
licensed to practice under the statute. Proof that he 
practiced as a physician raises the presumption inae 
tions between third parties that he was licensed todo © 
80.—GOLDER V. LUND, Neb., 70 N. W. Rep. 379. 

83. NEGLIGENCE — Trial — Instructions.—Where the © 
evidence was conflicting whether the gong of a street” 
car was sounded at a street crossing, an instruction 
that where witnesses testify that certain facts took 
place, and other witnesses, of equal credibility, baying 
equal means of knowledge, testify that such facts did 
not take place, the testimony of the latter is not nega © 
tive, but should be regarded by the jury as affirmative 
testimony, in which case the jury should weigh all the © 
testimony and give a verdict as the weight preponder — 
ates, though argumentative, is not erroneous.—W88 
CuIcaGo St. R. Co. v. MUELLER, I/l., 46 N. E. Rep. 37%, — 

84. NEGLIGENCE—Firearms.—In an action for injuries — 
received by the discharge of a firearm negligently 
pointed at plaintiff by defendant, that defendant used — 
ordinary means of unloading the gun and satisfied 
himself that it was unloaded, is no defense.—BAHELY, 
MANNING, Mich., 70 N. W. Rep. 327. Pea 

85. NEGLIGENCE—Injury to Minor.—Where a boy Wat 
without mental capacity to understand the danger of 
riding on a push car, and he was invited by the em 
ployees of defendant to ride thereon, and was injured, 
defendant is liable, whether the employees knew of 
the incapacity or not.—Missour!I, K. & T. Ry. 00. @ 
TEXAS V. RODGERS, Tex., 39S. W. Rep. 382. ; 

86. NEGLIGENCE—Intoxication.—Since the’ intoxite ~ 
tion of a plaintiff at the time he received a personal it 
jury is not negligence as a matter of law, where plailt 
iff alleged that the injury was caused by his beig 
pushed from defendant’s street car by the conductor, 
an instruction that he could not recover if he wasit ~ 
toxicated was erroneous.—KINGSTON v. FT. WAYNES 
E. Ry. Co., Mich., 70 N. W. Rep. 315. 

87. NEGLIGENCE — Master and Servant—Scope of Em 
ployment.—Where it wasthe duty of an employee 
a railroad company to eject a drunken person fom” 
the station, and in ejecting him a third person was 
jured, the company was liable, though the servante® ~ 
ceeded his detailed instructions.—GRaY V. BosToN & 
M. R. R., Mass., 46 N. E. Rep. 397. & 

88. NEGLIGENCE — Mortality Tables.—The charge @ 7 
the court as to the methods of using the mortality and 
annuity tables was incorrect and misleading, and the 
error thus committed was not, in view of the evi¢ 
and the amount of the verdict rendered in the preset 
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ease, cured by allowing the plaintiff to arbitrarily 
write off a portion of the recovery.—FLORIDA CENT. & 
p, R. Co. Vv. BURNEY, Ga., 268. E. Rep. 730. 

99, NEGOTIABLE INSTRUMENT — Note—Bona Fide Pur- 
chaser.—Where the payee of a note notifies an in- 
dorsee not to transfer it, but he does so toa person 
ignorant of such notice, and before maturity, the last 
indorsee is a bona fide holder.—BRIGGS V. CUSHING, 
Mass., 46 N. E. Rep. 401. 

9. PARENT AND CHILD — Child’s Support.—The par- 
ents of a minor boy were divorced, and each remar- 
ried. Neither was awarded the custody of the son by 
the decree, but he lived for a time with his father, 
when he was taken by the mother to her home, with- 
out the father’s knowledge, and the mother requested 
his clothing to be sent to her house. Upon the boy’s 
saying that he preferred to live with his mother, his 
father sent his clothing to her house, without objec 
tion: Held, that the husband of the mother could not 
recover from the father forthe boy’s support.—Foss 
y. HARTWELL, Mass., 46 N. E. Rep. 411. 

91. PARTNERSHIP — Constituent Member.—One firm 
may become a partnerin another firm, and in that 
event such partner will be treated asa constituent 
member of the new firm.—MCLAUGHLIN v. MULLOY, 
Utah, 47 Pac. Rep. 1031. 

92. PARTITION — Landlord and Tenant.—Where real 
property leased for a term of years isowned by several 
persons as tenants in common, both of the rents and 
the reversion, partition upon the petition of one of 
the tenants in common may be had, and,in case ofa 
sale being thereby rendered necessary, the lessee will 
become a tenant of the purchaser of the rents and re- 
yersion.—OLIVER V. LANSING, Neb., 70 N. W. Rep. 369. 


9%. PARTNERSHIP—Dissolution — Release of Debt.—A 
release of a debt due a firm by one partner isa bar to 
anaction at law for its recovery, though given after 
notice to the debtor of dissolution, and that settle- 
ment must be made with both partners together.— 
GORDON V. ALBERT, Mass., 46 N. E. Rep. 423. 


%. PLEADING — Constable’s Bond — Payment.—In an 
action on a constable’s bond, for failing toreturn a 
justice’s fees after collection, brought under Rev. St, 
1889, §§ 6317-6325, creating a penalty for failureto pay 
over moneys collected, the factof payment does not 
constitute new matter of defense, whicb, under the 
Code, must be pleaded, but proof of payment may be 
made under a general denial.—STATE V. PETERSON, 
Mo., 398. W. Rep. 453. 

%. PLEADING—Parties—Rule for Making.—Where the 
indorsee of a note sued the makers thereon without 
joining the indorser as a defendant, as he may do un- 
der Civ. Code, § 18,there isno authority for making 
such indorser a party, atthe instance of the defend- 
ants, under a pleading setting up matters creating 
equities between defendants and the indorser which 
tender him liable for one-half of the note, but which 
constitute no defense as against the plaintiff.—COOPER 
. GERMAN NAT. BANK OF DENVER, OColo., 47 Pac. Rep. 
041, 


9%. PLEADING—Sale.—A complaint for goods sold, al- 
leging a sale and delivery to plaintiff’s agent, without 
alleging that the sale was made to him for the defend- 
ant, or at his order or request, or on defendant’s 


credit, is bad on demurrer.—FRY V. COLBORN, Ind., 44 


N.E. Rep. 351. 


97. PRINCIPAL AND AGENT — Acts of Agent—Ratifica- 
tion.—A ratification by a principal of the unauthor- 


ized act of his agent may be inferred from conduct of 


the former inconsistent with any intention other than 
& purpose to adopt such actas his own.—OBERNE V. 
BURKE, Neb., 70N. W. Rep. 387. 

%. PRINCIPAL AND AGENT — Apparent Authority.— 
Authority to modify a contract is given to an agent 


of the assignee of the contract by a letter from the as-. 


Signee to the other party to the contract, stating that 
a8 successor of the original party he was prepared to 
fulfill all contracts, and that the agent was “fully au- 








thorized to do business for me.”—BERRY V. HALDE- 
MAN, Mich., 70 N. W. Rep. 825. 

99. PRINCIPAL AND AGENT — Implied Authority.—An 
agent for the sale of sewer pipe has no implied author- 
ity to bind his principal by an agreement that, if a 
prospective buyer of the pipe will reduce his com- 
petitive bid below a stated figure, in order to get a cer- 
tain sewer construction contract, the seller will see 
that the buyer loses no money on the contract.—KIN- 
SER V. CALUMET FIRE-CLAY OCo., IN., 46N. E. Rep. 872. 

100. PRINCIPAL AND AGENT — Set-off —A_ collecting 
agent cannot extinguish a debt due his principal by 
setting off against it hisown debt, unless authorized 
to do so by his principal.—_WESTERN WHITE BRONZE 
Co. Vv. PORTREY, Neb., 70 N. W. Rep. 383. 


101. PRINCIPAL AND SURETY — Husband and Wife.—A 
married woman does not become a surety by signing 
a note with her husband, and mortgaging her separate 
estate to secure it, but her only liability is on the 
mortgage; and therefore, where the husband buys 
property with the proceeds of the note, and has it con- 
veyed to his wife to indemnify her from loss, a trust in 
such property will not be declared in favor of the 
creditor (mortgagee) for a deficiency remaining after 
foreclosure ofthe mortgage, unless the mortgagee in- 
demnifies the wife for the value of the mortgaged 
premises.—SHERROD V. DIxoON, N. Car., 268. E. Rep. 
770. 

102. RAILROAD COMPANIES — Condemnation Proceed- 
ings.—A landowner. in defending against condemna- 
tion proceedings, can dispute the power of plaintiff 
corporation to exercise the right of eminent domain, 
and counsel fees expended for that purpose are recov. 
erable where the proceedings are dismissed.—S8r. 
Lours R. Co. Vv. SOUTHERN Ry. Co., Mo., 898. W. Rep. 
471. 

108. RAILROAD COMPANY — Damages — Rel -—The 
execution of a release by an owner of premises of all 
claims for damages to such premises, resulting from 
the conséruction of a railroad in the street in front of 
them, does not bar his right to recover damages re- 
sulting from a construction not necessary or proper 
for the operation of the road as contemplated by the 
release.—MISssOURI, ETC. RY. CO. OF TEXAS V. HOPSON, 
Tex., 398. W. Rep. 384. 

104. REAL EsTaTE AGENT—Commissions.—Real estate 
agents who have performed their contract with a 
landowner to procure a purchaser on certain terms 
may recover commission, though the owner did not 
sell to him.—ORYNSKI V. MENGER, Tex., 89 8. W. Rep. 
388. 

105. RECBIVER—Appointment — Conflicting Equities. 
—Where a railroad company makes a lease of its road, 
and thereafter executes a trust deed securing bonds of 
the road, a receiver cannot be appointed to take 
charge of the road as against the lessee at the suit of 
one of the bondholders.—LOUISVILLE, ETC. R. Co. V. 
EakIN, Ky.,398. W. Rep. 416. 

106. RELIGIOUS SOCIETIES—Control of Property.—Un- 
der the government of the Baptist denomination, a 
congregation has the sole power to appoint trustees, 
and a legal title to the property of the congregation is 
vested in them, and cannot be divested bya small 
minority, though they may alone of the members be 
governed by therules and faith of the Baptist churches 
of the State.—TURPIN V. BAGBY, Mo., 398. W. Rep. 455. 

107. RES JUDICATA.—A judgment for defendant in an 
action for conversion is not a bar to a subsequent ac- 
tion for conversion of the same property, when the 
former judgment might have gone on the ground that 
defendant had not converted it when the action was 
brought.—STONE Vv. ADDY, Mass,, 46 N. E. Rep. 431. 

108. SALES — Insolvent Buyer — Fraudulent State- 
ments.—Where a buyer is insolvent, and makes to the 
seller fraudulent statements as to his solvency, induc- 
ing a sale, the seller may rescind the contract and re- 
take the goods.—BELL v. KauFMAN, Colo., 47 Pac. Rep. 
1035. 
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109. SEDUCTION — Evidence.—An instruction, in an 
action for seduction under promise of marriage, is 
correct, which states that it is not indispensable that 
the man should have used seductive arts or promises, 
and any act or promise or deception by which he over- 
came the scruples of the plaintiff would authorize a 
recovery, but if plaintiff voluntarily submitted to the 
connection without being deceived, and without any 
false promises, deception, or artifice, »he could not re- 
cover.—FERGUSON V. MOORE, Tenn., 39S. W. Rep. 341. 

110. TAXATION — College Property.—Within Pub. St. 
ch. 11, §5, cl. 3 (amended by St. 1889, ch. 465), exempt- 
ing from taxation the real estate of a college when oc- 
cupied by it or by its officers for the purposes for 
which it was incorporated, the professors and in- 
structors are officers of the college.— PRESIDENT, ETC. 
OF WILLIAMS COLLEGE V. ASSESSORS OF WILLIAMS- 
TOWN, Mass., 46 N. E. Rep. 894. 

1ll. TELEGRAPH COMPANY — Damages — Mental An- 
guish.—Damages may be recovered for mental anguish 
caused by failure to deliver a telegram, though not ac- 
compained by any physical injury or pecuniary loss.— 
WESTERN UNION TEL. CO. Vv. BRYANT, Ind., 46 N. E. 
Rep. 458. 

112 TENANCY IN COMMON — Improvements.—A tenant 
in common, who is also a lessee of his co-tenant, can- 
not be allowed in partition for improvements made in 
the course of his tenancy, which enhanced its value, 
and were made with the knowledge, but without the 
consent, of the co-tenant, where the effect was not to 
protect and preserve the property, but to aid the ten- 
ant in carrying on a business then prosecuted by him 
on the premises, the increased income from which was 
not shared with the co-tenant. — COSGRIFF V. Foss, N. 
Y., 46 N. E. Rep. 307. 

118. TRADE-MARKS—Deception.—On a bill to enjoin the 
use of a distinctive package and label, though techni- 
cally they do not constitute a trade-mark, it is imma- 
terial that defendant did not intend to deceive the pub- 
lic, where, by the use complained of, he knowingly 
put itin the power of the retailers to do so.—NEW 
ENGLAND AWL & NEEDLE CO. V. MARLBORO AWL & 
NEEDLE Co., Mass., 46 N. E. Rep. 386. 

114. Trusts — Conveyance by Trustee. — Where a 
trustee, by his deed of certain land of the trust estate 
is estopped from suing to set aside the unauthorized 
sale, and the beneficiary is a married woman, limita- 
tions do not run against her till the disability of 
coverture is removed. — HARRIS V. SMITH, Tenn., 39S. 
W. Rep. 343. 

115. TRUSTS — Conveyance by Trustee.—By antenup- 
tial contract and trust deed, M and her intended hus- 
band conveyed her property to a trustee for her sole 
use, and empowered the trustee to sell, convey, and 
assign for the purpose of reinvestment only, on the 
written request of M and her husband, the proceeds of 
the sale, or any property purchased therewith, to be 


held on the same trusts as the property sold: Held, 


that a single exercise of the power of reinvestment 
did not exhaust it as to the property in which the rein. 
vestment was made.—HAYES V. APPLEGATE, Ky., 398. 
W. Rep. 436. 

116. Usury — Loan from Building Association. — 
Where a member of a building association borrows 
from it, any charges made «gainst him in excess of the 
lawful rate of interest, whether called ‘‘fines,” 
‘*charges,” ‘‘dues,” or “interest,” are usurious.—HOL- 
LOWELL V. SOUTHERN BUILDING & LOAN ASssN., N. Car., 
26 8S. E. Rep. 781. 

117. VENDOR AND PURCHASER. — When two or more 
persons have contracted to convey land to a third per- 
son, the vendors cannot, by contract or conveyance 
among th lves, release any of them from the ob- 
ligation to respond to the vendee for damages arising 
from a breach of the contract.—SEAVER V. HALL, Neb., 
70 N. W. Rep. 373. 

118. VENDOR AND VENDEE — Bona Fide Purchaser.— 
One who buys property from an innocent bona fide 
purchaser is protected by the latter’s good faith and 








innocence, though he may himself have notice of ante. 
cedent defects or equities that would have defeated 
his title if he had been the first purchaser. — Ryayy, 
STAPLES, U.S. C. U. of App., Eighth Circuit, 78 Feq 
Rep. 563. 

119. WIDOW AND CHILDREN. — The amendment of ig] 
to sections 2291 and 2292 of the Code of Tennessee, re. 
lating to the recovery of damages for acts or neglects 
causing death, was intended to effect the proced 
and not the beneficiaries of the statute ; and since sneh 
amendment, as before, damages recovered in such ae. 
tions inure to the benefit of the widow and children of 
the deceased, and not to the widow alone.—FELTorYy, 
Spiro, U.8.C0.C. of App., Sixth Circuit, 78 Fed, Rep, 
576. 

120. WILLS — Bequest. — An unqualified bequest of 
chattels and money to testator’s wife is not reducedio 
a life estate merely by a further provision that what. 
ever of the property bequeathed ‘‘may be remaining 
at her death,I direct to be equally divided among all 
my children.’’ — ROZELL v. THOMAS, Tenn., 39 8, W. 
Rep. 350. 

121. WILLS — Devise — Limitation, — Under Act 18 
(Rev. St. 1893, § 1976), which provides that, whenever 
an estate shall be limited to take effect on the death of 
any person without heirs of the body, or other equiva. 
lent words, “such words shall not be construed to 
mean an indefinite failure of issue, but a failure at the 
time of the death of such person,” a devise to one and 
“the lawful issues of his body,” and, if he “should die 
without lawful issues,” then over, must be read a 
‘without leaving lawful issueg living at the timeof 
his death,” andis not void for remoteness.—BETHBA 
Vv. BETHBRA, S. Car., 268. E. Rep. 716. 


122. WILL—Life Estate.—A testator gave to his wife 
the residue of his estate, ‘‘for her to dispose and live 
on during her life-time; and, if there be anything at 
her deceast left after her deceast and burial, I give 
and bequeath to the B C Church for poor children, for 
their tuition:” Held, that the wife took a life estate, 
with power of disposition during her life-time, with 
remainder, if any, to the chureh.—DYE V. BEAVER 
CREEK CHURCH, 8. Car., 268. E. Rep. 717. 


123, WILLS—Nature of Estate.—Testator gave all his 
estate to his wife, and stated: ‘‘If at her death she 
should have unconsumed any of said property, Ide 
sire and request that she give to C the sum of $20, 
But this provision in favor of C is in no way to inter 
fere with the enjoyment of said property by my wife. 
It is to be hers to dispose of as she sees proper, and 
only in the event there is more than will be necessary 
for her wants and needs is she to give the $200 to 0:” 
Held, that the wife took an absolute estate, and not an 
estate impressed with a trust in favor of C to the ex 
tent of $200.—CLARK V. HILL, Tenn., 39S. W. Rep. 839. 


124. WILL—Nature of Estate Devised.—A devise of 
lands ‘‘to my wife, and if she ever wants to leave it 
she is to let J have the place in trust for his children,” 
is a devise to the wife in fee-simple.—JOHNSON V. JOBS 
son, S. Car., 268. E. Rep. 722. 

125. WILLS — Undue Influence.—In the absence of 
proof that deception was practiced to induce testator 
to marry, or that undue influence was exerted by the 
wife, the fact that illicit relations had existed between 
testator and his wife before the marriage is not ground 
for an instruction that, if the jury believe that the 
marriage was brought about by the wife for the pur 
pose of unduly influencing testator to make a will in 
her favor or in accordance with herjdesire, they should 
declare the will to have been obtained by undue influ: 
ence.—MAYNARD V. TYLER, Mass., 46 N. E. Rep. 418. 

126. WITNESS — Impeachment. — When a witness, 
asked, for the purpose of impeachment, ifhe did not 
make certain statements, answers that he has 20 
recollection of makins them, the party asking the 
question may call other witnesses to prove that they 
were made.—PRINGLE V, MILLER, Mich., 70 N. W. Bep- 
345. 
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